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THE INCORPORATION OF ESTATES BY TESTA- 
TORS, TRUSTEES, EXECUTORS OR HEIRS. 


The desire of particular families to hold to- 
gether large properties accumulated by their 
ancestors or secured by some stroke of good 
fortune offers an inviting field to test the re- 
sourcefulness of the lawyer. We have at 
this time, however, only to do with the 
scheme of incorporation. 

From the standpoint of the capitalist or 
testator the incorporation of all his proper- 
ties either in his lifetime or after death 
by express provision in his will, may often 
be a decided advantage to the estate. Thus, 
an incorporated estate can more easily be dis- 
posed of by will. Trusts can be created 
with more readiness and with less danger to 
the estate and less discretion in the trus- 
tee. Interests of minors will in such case 
not affect the title nor hamper the sale or 
transfer of the properties themselves. More- 
over, greater freedom of investment and 
speculation is permissible than under the strict 
rules applying to investments by trustees in 
force in most of the states, which, while they 
safeguard the property, limit it to very un- 
desirable investments, at least from a gainful 
standpoint. Many a testator has apprecia- 
ted this difficulty under which the executors 
or trustees appointed by his will are forced to 
lavor, in being bound, in the investment and 
reinvestment of the funds of the estate, not 
only by the strict rules of equity but also 
even by the most liberal provisions which 
he himself may expressly declare. Indeed, 
testators often give their executors and trus- 
tees practically unlimited discretion in such 
matters, only to no avail, however, as the 
courts always manage to construe this ‘‘discre- 
tion’’ into what is called a reasonable discre- 
tion, which means reasonable from the court’s 
or the law’s point of view, which view, of course, 
has a very narrow horizon and gives little op- 
portunity for the exercise of much business 
sagacity or foresight on the part of the trustee. 

No one understands more clearly than 
the testator himself, who has accumulated a 
vast fortune, how fluctuating is the value of 





properties and how fickle and fleeting are the 
opportunities of fortune, which, seized at the 
proper moment, accelerate the accumulations, 
but which, neglected or postponed, result not 
only in failure to gain further accumulations 
but in a gradual decay of the fortune already 
accumulated. The corporation scheme offers 
a practical remedy in such cases. Where an 
estate is incorporated and its control ‘put in 
the hands of prominent and successful busi- 
ness associates of the testator, whom the 
latter has appointed as trustees for all the 
stock bequeathed by his will, such trustees as 
stockholders have practically unlimited discre- 
tion in the management of the estate, while 
not subjected to any of the severe liabilities 
which the law attaches to the office of trus- 
tee. As trustees they merely hold and vote 
the stock. They have no occasion ever to 
vary or change the trust property so that 
hardly under any circumstances can they be 
conceived as chargeable with liability in the 
trust relation, except, of course, for fraud. 
The directors whom they elect, while they in- 
cur the liability attaching to that office, are 
permitted to exercise, however, the same 
freedom of action as managers of other busi- 
ness corporations. With men of conservative 
and yet aggressive business instincts in con- 
trol it is quite evident that an estate thus in- 
corporated will outstrip in its accumulations 
and profitable adventures an estate of a similar 
character under the sole direction of trustees 
hampered by the strict rules of equity and 
fearful of the chancellor’s displeasure with 
what they might consider a very reasonable 
exercise of their discretion. 

Testators, however, very seldom provide 
for the incorporation of their estates. In such 
cases, the executors or trustees, left with the 
responsibility of managing vast properties for 
a number of years, sometimes suggest the in- 


“corporation of the estate to the heirs and 


cestuis que trustent with success. That feature, 
however, we will treat in a subsequent para- 
graph. We desire to inquire at this time into 
the right of the trustees or executors,under such 
circumstances, to incorporate the estate with- 
out the consent of the heirs, or where certain of 
the heirs or cestuts que trustent are minors, es- 
pecially where there is a provision in the will 
giving them practically unlimited power of 
sale and investment. After a very exhaust- 
ive examination of the authorities we are able 
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to discover only one authority directly in point 
on this very interesting question. Garesche 
v. Levering Investment Company, 146 Mo. 
436. In this case the executors of an estate, 
who were also trustees under the will to hold 
the property during the lifetime of the testator’s 
widow and pay over the income to her during life 
and on her death to make equal distribution to 
the heirs, sought to incorporate all the proper- 
ties of the estate, valued at about three hundred 
thousand Jollars, with themselves in control of 
the stock as trustees for the life tenant. The 
will gave the executors absolute power of sale 
and investment. A corporation was organized 
and the order of court for the sale of the prop- 
erties to the corporation secured. The execu- 
tors as trustees for the life tenant then in- 
vested the money received from the sale of 
the property in the stock of the corporation 
thus formed. This was done all without ob- 
jection from the life tenant or remaindermen. 
The latter it might be added could not effectu- 
ally have resisted, nor could they acquiesce, by 
their mere silence, in an investment, until 
their interests fell into possession so as to be 
bound. 1 Perry on Trusts, Sec. 467. On 
the death of the life tenant, one of the re- 
maindermen, refusing to take stock in the 
corporation as representing his share in the 
estate demanded a partition of the property 
and the allotment of his share therein. Failing to 
gain his demand he brought suit for the trans- 
fer of the properties of the estate from the 
corporation to the executors, a partition of 
the real property, distribution of the estate 
among the heirs and an accounting by the 
executors for all moneys received in salaries 
and commissions during the existence of the 
corporation. The Supreme Court of Mis- 
souri sustained a decree of the trial court 
to that effect. Treating the question from 
a strictly technical standpoint, and recog- 
nizing the power of the executors under 
the will to sell and reinvest whenever 
the interests of the estate demanded, the 
court nevertheless held that the discretion as 
to investments was not unlimited nor uncon- 
trollable; that, although the old rule requir- 
ing a trustee to invest the funds of his estate 
in the public debt was modified in some states 
to the extent of permitting investment in 
bonds and mortgages, and, sometimes, though 
rarely, in stocks of corporations that are 
firmly established and of recognized standing 





among prudent business men, it was never 
the law that a trustee could invest in stocks 
or personal securities having no recognized 
standing and certainly not in the stock of a new 
corporation. Proceeding further, however, 
Marshall, J., who wrote the opinion, touches 
the vital spot in the whole transaction. He 
said: ‘*The question here is of the power of 
the executors and trustees under the terms of 
the Levering will,—of whether the power to 
sell and reinvest gives the authority to the 
executors and trustees to incorporate the es- 
tate. The will nowhere gives any intimation 
of any such idea in the mind of the testator. 
The executors and trustees were clothed with 
power over the property only until the termi- 
nation of the life estate. Then the trust 
ceased. They were not authorized to prolong 
their tenure of office. They were not charged 
with any right or duty to act as guardians for 
the remaindermen and protect them and the 
property from their own improvidence or from 
the expenses and sacrifices incident to the 
recognized legal methods of partitioning undi- 
vided interests. In other words, the plan 
adopted in this case by the trustees was to 
establish a protectorate over the property, 
and to deprive the true owners of one of the 
elements of ownership, the right to manage, 
control, squander, waste or give it away as 
they saw fit. The plan is without precedent 
in the law, and is a doubtful compliment to 
the wisdom and justice of the law, and as the 
experience of mankind for ages affords no ex- 
ample for the transaction, the courts cannot 
be expected to look upon it with admiring 
eyes. * * *. It is perfectly clear that the 
executors and trustees had no power to con- 
vert the property of the estate into stock ina 
corporation. The power conferred by the 
will was only intended to authorize the sale of 
such portions of the property as were likely to 
depreciate in value, and the reinvestment of 
the proceeds in some other property of recog- 
nized value and of a durable character. No 
power was granted them to tie up the inter- 
ests of the remaindermen, to retain for years 
a control of the property or to invest the pro- 
ceeds in stock of a corporation. Neither can 
authority be found in the law for such a pro- 
ceeding.’’ 

The opinion of the court in the case from 
which we have just quoted, contains a state- 
ment which affords a basis for an introduc- 








XUM 





XUM 





Vou. 57 


CENTRAL LAW JOURNAL. 


€8 








tion to still another phase of this question, 
the right of heirs sui juris, or of executors or 
trustees, by consent by their beneficiaries, to 
incorporate the properties of their estates. The 
court said: ‘‘Our attention has heen called to 
other estates that have been incorporated,as the 
Collier, Tyler and Turner estates. The evi- 
dence does not disclose whether this was done 
with or without the consent of the heirs and 
beneficiaries, but if it was with the consent of 
persons sui juris, it would be good as a con- 
tract inter sese; if without such consent it 
would be of no more legal effect that what 
was done in this case.’’ Thus we have open 
one opportunity for the incorporation of an 
estate in cases where the testator has failed 
todo so Suppose, for instance, an estate 
similar to that in the principal case, with life 
tenant and remaindermen all sui juris. There 
is no doubt that the estate, under such cir- 
cumstances could be incorporated by express 
consent of the life tenant and all the remain- 
dermen. So also where an estate is parceled 
out into several trusts, an incorporation could 
be effected by the express consent of all the 
trustees and beneficiaries. Suppose, how- 
ever, that one of the heirs or cestuis que trust 
were not sui juris, as for instance, a minor. 
In such case incorporation would be impossi- 
ble, except by sale by the trustee or guardian 
of such incompetent’s interest in the estate to 
the corporation for an adequate price 1n cash, 
approved by the court. The cash thus ob- 
tained by the trustee could be invested in 
certain approved securities and held until the 
cestut que trust became sui juris and then the 
latter’s consent obtained for the transfer of his 
interest to the corporation. This, ofcourse, with 
the other propositions stated in this para- 
graph, are subject to the limitation that the 
acquiescence of the cestui que trust in an in- 
vestment of trust funds forbidden by statute 
does not relieve the trustee from liability for 
loss resulting therefrom. Aydelottv. Breed- 
ing (Ky. 1901), 64S. W. Rep. 916. It is 
very rarely, however, that a state expressly 
prehibits investment in stocks, so that this 
limitation is not often a serious obstacle to 
the incorporation of an estate by consent. With 
this limitation removed many practical ways 
of incorporating an estate will suggest them- 


_ selves to the resourceful lawyer, which»will 


not offend any of the rules of law regulating 
transactions of this kind. 





NOTES OF IMP-RTANT DECISIONS. 


D1vORCE— WHEN WILL CONDONATION Bz IM- 
PLIED FROM COHABITATION.—It is one of the 
difficult propositions oi the la\. to determine just 
what will be sufficient to create an implied con- 
donation of an offense by busband and wife for 
the purpose of creating a valid de ase to an ac- 
tion for divorce. The recent case of Parris v. 
Harris, 82 N. Y. Sup;. 568, lays down what we 
believe 1o be an accurate statement of the law. 
The court there holds that on an issue as to 
whetber plaintiff in a suit for divorce on the 
ground of adultery had condoned the defendant’s 
conduct, the question is not whether the plaintiff 
and defendant had cohabited, but whether plaint- 
iff with full knowledge of facts sufficient to war- 
rant a belief of guilt, had voluntarily resumed 
her marriage relations with defendant. 

In endeavoring to reconcile the sometimes con- 
fusing statements of the authorities on this pro- 
position it is well to bear in mind that condo- 
nation by cohabitation is more quickly implied 
in the case of the husband than in that of the 
wife. Thus the court says in Beeby v. Beeby, 1 
Hogg. Ecc. 789: ‘*The effects of cobabitation is 
justly held less stringent on the wife. ‘She is more 
sub potestate, more inops consilii. It would be 
hard if condonation by cohabitation was held a 
strict bar against the wife.” 

Some of the earlier authorities were very strict 
in raising the implicition of forgiveness from 
cohabitation, holding that the admission of the 
delinquent to conjugal society and embraces im- 
plied a condonation of the offense especially 
where continued for any length of time. Buck- 
holtz v. Buckholtz, 24 Ga. 383; Twyman v. Twy- 
man, 27 Mo. 383; Davies v. Davies, 55 Barb. 130. 
In fact some courts have held that a divorce will 
never te granted to parties while cohabiting. 
Burns v. Burns, 60 Ind. 259; Harper v. Harper, 
29 Mo. 301. One case went still further and held 
that being once in bed with a wife after knowl- 
edge of her offense is presumptive proof of for- 
giveness. Marsh v. Marsh, 13 N. J. Eq. 281. We 
have no doubt that this last case goes too far, at 
least as to implying condonation on the part of 
the wife from one act of sexual intercourse. 
Kennedy v. Kennedy, 87 Ill. 250. From reasons 
heretofore given we do not think such a rule 
would be just to her. 

-The later cases are interesting as showing @ 
tendency to uphold the stringency of the rule of 
condonation as to the husband butto relax it in 
favor of the wife. Thus in the case of Toulson v. 
Toulson, 93 Md. 754, 50 Atl. Rep. 401, it was held 
that where after discovering adultery on the part 
of the wife, the husband continued to reside with 
her, and on at least one occasion permitted her 
to sleep with him, and she eontinued to perform 
her usual household duties, he was not entitled to 
a divorce, having condoned the offense. Where, 
however, in an action for divorce the. ccioplaint 
shows a-continued course ,of defendant's ill- 
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treatment for years, and of necessity, forbearance 
and cohabitation on the plaintiff's part during 
such time, such fact does not show condonation. 
Breedlove v. Breedlove, 27 Ind. App. 560, 61 N. 
E. Rep. 797. But in Illinois it has been held that 
where a wife continued to live and cohabit with 
her husband for three years after his last act of 
cruelty towards her, without complaint, or any 
attempt to secure a divorce therefor. she will be 
deemed to have condoned his cruelty, Abbott v. 
Abbott, 192 Ill. 439, 61 N. E. Rep. 350, reversing 
95 Ill. App. 52. 

How far knowledge of the offense is a necessary 
element in raising an implication of forgiveness 
the case of Moorhouse v. Moorhouse, 90 Ill. App. 
401, is interesting. In this case it was held that 
where prior to an alleged condonation of acts of 
infidelity on the part of a husband, the wife pur- 
sued a course of investigation, in which she em- 
ployed a lawyer and detectives. and on confront- 
ing her husband on charges he made admissions 
of infidelity generally, but no specific acts were 
proved or confessed, and there was no conceal- 
ment og denial on his part, such condonation 
amounted to a forgiveness of all previous specific 
acts, though at the time unknown to the wife. 





NEGLIGENCE—DEGREE OF CARE TO BE EXER- 
CISED IN CASE OF DANGEROUS ARTICLES.—The 
recent decision in Creed v. Sullivan by the Chief 
Baron and Mr. Justice Gibson of Ireland, illus- 
trates, in an interesting way, the principle which 
defines the degree of care that must be exercised in 
the case of dangerous articles such as firearms. 
The defendant, who had been ont shooting. left his 
gun at full cock in a field on his own lands near a 
gap in the hedge leading from the highway to 
the field. There was a private footway at the 
place across the field to the defendant’s house. 
It was Sunday, and the defendant’s son—a boy of 
fifteen—coming along the road from mass with a 
number of other boys, including the plaintiff, 
and crossing the gap to get home, saw the gun in 
the field. He took it to the road, and. calling the 
attention of the other boys. who had gone on, 
leveled the gun at them. The plaintiff was shot 
in the eye. The court held (Mr. Justice Boyd 
dissenting) that the defendant had been negligent 
in the care of the gun, and that what ha: hap- 
pened was the reasonable consequence of his act, 
which he » ight have and ought to have foreseen. 
The majority of the court thought that the case 
came within the principle enunciated in and illus- 
trated by Dixon v. Bell,5 M. & 8.198. In that 
case a man dispatched a young girl for a loaded 
gun, sending a message at the same time to the 
man in whose custody the gun was that he was to 
remove the priming. The man did so ineffectu- 
ally. The girl, thinking that the priming was 
removed, pointed it at the plaintiff, who was a 
child, and pulled the trigger. The gun of course 
went off and injured the child, and the defendant 
was held to be liable. Another case of the same 
character is Clark v. Chambers, 38 L. T. Rep. 454, 





in which the dangerous article that did the 
damage was a hurdle with a chevauz de frise on 
the top. Similarly, Lynch v. Nurdin, 1 Q. B. 29, 
was the case of a cart and horse which had been 
left unattended by the defendant on a _ public 
street. 

The law in this country is not different from 
that laid down in the cases just cited. It is the 
rule in all of the states that the degree of care re- 
quired in any given case varies with the danger 
likely to result therefrom. Thus, what would be 
ordinary care in handling building sand, would 
be gross negligence in handling gunpowder. 
Philadelphia, ete., R. R. v. Boyer, 97 Pa. St. 101. 
And this rule also applies to the use of materials 
not dangerous in themselves in a place where they 
are likely to cause injury. Knott v. MeGilvray, 
124 Cal. 128. In this case it was held that one 
who is engaged with tools and materials directly 
over the thoroughfare, where people are con- 
stantly traveling, and have an undoubted right to 
travel, is bound to exercise more than ordinary 
care, and, indeed, must exercise the greatest, care 
and caution in performance of the work, in order 
that travelers may not be injured. This rule also 
applies to cases of excavations on the public 
highway. Spring Valley v. Gavin, 81 Il]. App. 
456. 

One of the most distinguishing elements in this 
class of cases is the strictness of care required, 
amounting almost to an insurance. Thus in Citi- 
zens’ Power Co. v. Lepitre (1898), 29 Can. Sup. Ct. 
1, it was held that persons dealing with dangerous 
material are obliged to take the utmost care to 
prevent injuries being caused through their use 
by adopting all known devices to that end, and 
where there is evidence that there was a precau- 
tion which might have been taken by a company 
making use of electrical currents to prevent live 
wires causing accidents, and that this precaution 
was not adopted, the company must be held 
responsible for damages. The rule is also appli- 
cable to the negligent handling of firearms. 
Indeed, very great care is demanded of one en- 
gaged in manipulating firearms in the presence 
of others. Glueck v. Scheld, 125 Cal. 288. This 
was an action for death caused by the discharge 
of a pistol carelessly handled, the court holding 
that the negligence of the defendant was sufli- 
ciently shown by evidence that the loaded pistol 
was pointed by him inthe general direction of 
the deceased, with knowledge thereof, and was 
being manipulated in a manner likely to canse it 
to be fired. The rule iseven more stringent in 
the case of blasting and the other high explo- 
sives, where even the exercise of the highest de- 
gree of care will not excuse the defendants. 
Munro v. Dredging Co., 84 Cal. 515. Here the 
court held that where injuries are inflicted by 
exploding, in a thickly settled part ofa city, a 
blast of gunpowder, the parties causing such ex- 
plosion are not relieved from liability by the fact 
that they employed careful and experienced men, 
and exercised the highest degree of care. 
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APPLICATION OF THE DOCTRINE 
RES IPSA LOQUITUR AND THE EF- 
FECT THEREON OF THE CON- 
TRACTUAL RELATIONS OF THE 
PARTIES. 


No new doctrine is suggested by the maxim 
res ipsa loquitur, nor is its discussion novel. 
Over twenty years ago the Tok CentraLt Law 
JouRNAL published an article on this identi- 
cal subject.1_ The doctrine has been dis- 
cussed in numerous decisions and has been 
stated in a variety of words and ways to suit 
the varying facts and circumstances of differ- 
ent cases, but all the statements agree in sub- 
stance, and however much expanded, conform 
in general purport to a literal translation of 
the maxim: The thing itself speaks ; the mere 
occurrence is evidence of negligence. No 
clearer brief presentation of the doctrine has 
been made than that of Erle, C. J. in a lead- 
ing English case: ‘*There must be reasonable 
evidence of negligence. But where the thing 
is shown to be under the management of the 
defendant or his servants, and the accident is 
such as in the ordinary course of things does 
not happen, if those who have the manage- 
ment use proper care, it affords reasonable 
evidence, in the absence of explanation by the 
defendants, that the accident arose from want 
of care.’’? 


110 Cent. L. J. 261. The article was written by 
Symour D. Thompson, who drew a distinetion be- 
tween cases resting in contract and those not, and 
maintained that “there are no cases not resting in 
contract where proof of the mere fact that an accident 
happened to the plaintiff without more will constitute 
evidence of negligence.”’ 

2 Scott v. Docks Co., 3 Hurl. & C. 596, 601. In the 
carefully considered opinion, Howser v. C. & P. R. R. 
Co., 80 Md. 146, Roberts, J., states the doctrine thus: 
“Whilst the general rule undoubtedly is, that the 
burden of proof that the injury resulted from negli- 
gence on the part of the defendant is upon the plaint- 
iff, yet im some cases ‘the very nature of the action 
may of itself, and through the presumption it carries, 
supply the requisite proof.? Wharton on Neg., par. 
421. Thus when the circumstances are, as in this 
case, of such a nature that it may be fairly inferred 
from them that the reasonable probability is that the 
accident was occasioned by the failure of the appellee 
to exercise proper caution, which it readily could and 
should have done, and in the absence of satisfactory 
explanation on the part of the appellee, a presump- 
tion of negligence arises against it.”?” In The Joseph 
B. Thomas, 81 Fed. Rep. 578, 586, Morrow, Dist. 
Judge, said: ‘It is undoubtedly true that in actions 
for injury resulting from the negligent acts of others, 
the burden is on the plaintiff to make out a prima 
facie case of negligence; but it is also true that there 
is a class of cases where the act or injury itself, in 





It is not the statement of the doctrine 
but its application that presents difficulty. 
The relevant cases are not only interesting, 
but the consideration of the subject is of great 
importance, because, if it be true that a case 
presented by a plaintiff, is one to which the 
doctrine applies, it follows as a general rule 
that the case should go to the jury. Other- 
wise it should not. The question to be de- 
termined by the court and previously studied 
by counsel, is, really, whether or not the 
plaintiff’s case, when no more than the acci- 
dent or casualty is shown, is sufficient to put 
the burden of proof on the defendant and to 
sustain a verdict should the defendant offer 
no evidence in explanation, or, as it is other- 
wise stated, to create a presumption of neg- 
ligence which the defendant must overcome. 

A class of cases in which the occurrences 
themselves are, beyond doubt, evidence of 
neyvligence, is that of violations of statutes or 
ordinances when injuries result therefrom. 
When the law-making powers protect, to em- 
ployees or the public generally, enact valid 
regulations for the conduct and management 
of certain enterprises, the running of trains, 
the erection of buildings, the operation of 
mines or whatever it be, and these laws are 
not obeyed, if, as a result of such violation, 
a party is injured and he shows the violation 
and his injury thereby, it certainly then de- 
volves upon the defendant to explain. if possi- 
ble, why the law was not complied with. The 
mere violation of the law is evidence and no 
private contract can make it of no effect as 
such. In the case of fires caused by locomo- 
tives, statutes have been enacted in some 
states making the mere occurrence of such 
fires prima facie evidence of negligence. ® 
connection with other facts and circumstances, suffi- 
ciently establishes that there was negligence to jus- 
tify a judgment for damages.” 21 Am. & Eng. Ency. 
Law (2d léd.), 512; 1 Shear. & Redf. on Neg. Sec. 59 
(4th Ed.) 

3T., W. & W. Ry. Co. v. Larmon, 67 Ill. 68; C. & A. 
R. R. Co. v. Quaintance, 58 III, 389, 398; 10 Cent. L. J. 
861; Tilley v. St. L., ete., Ry. Co., 49 Ark. 535; L. & N. 
R. Co. v. Reese, 85 Ala. 497; Patteson v. C. & O. Ry. 
Co., 94 Va. 16. In Shafer v. Lacock, 168 Pa. St. 497, 
the fire pot of two workmen set a house on fire, and 
it was held to be a prima facie case of negligence, so 
that it would appear that the statute simply formu- 
lates what ordinarily would be a law of evidence 
without its enactment. But from a fire in a depot in 
the absence of all explanation as to its origin, negli- 
gence is not presumed. Whitworth v. Erie R. R. Co. 


87 N. Y. 419. In relation to the evidence required in 
case of fires caused by locomotives and the killing of 
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Such statutes simply state what would have 
been a rule of evidence without their enact- 
ment. Where, by an ordinance, a railroad is 
required for public protection to fence its right 
of way, and it does not, and a boy is injured 
because of this, the failure to build the fence 
is prima facie evidence of negligence.* Where, 
for the protection of miners, the mine owners 
are required to secure the mine roofs or do 
other acts to ensure safety and these acts, re. 
quired by law, are not done, the violations of 
statutory requirements are negligence per se.°® 
The statute casts an absolute duty on those to 
whom it applies and is in effect the meas- 
ure of the reasonable care that must be exer- 
cised to avoid liability.6 The law having re- 
gard to the attendaut hazards, undertakes to 
provide adequate protection for those liable to 
be injured and imposes duties which must be 
performed in order to escape the charge of 
negligence. 

Common carriers are held to the exercise of 
the highest degree of care, skill and diligence 
for the safety of passengers, consistent with 
the efficient operation of their roads and cars, 
and it has accordingly been held that the in- 
jured party makes out a prima facie case of 
negligence by showing that he was a passen- 
ger, that the accident occurred and that he 
was injured,’ but it certainly should be 


live stock by trains, the decisions of the different 
states are in conflict. In some of the states, the stat- 
utes determine the rule of evidence to be applied. In 
other states there are decisions holding that evidence 
in addition to the mere fact of the fire, or the killing 
of stock must be offered in order to put the bur- 
den of proving care on the railroad. The only point 
emphasized in this connection is that in some states 
there are statutes making the fact, the thing, evi- 
dence. The cases on either: side of the controversy 
just alluded to are too numerous to be cited at length 
in this article. 

4 Hayes v. Mich. Cent.,111 U. S. 228; Bishop v. 
Southern Ry. (S. Car.), 41 S. E. Rep. 808. 

5 Sommer v. Carbon Hill. Co., 32 C. C. A. 156, 89 Fed. 
Rep. 54; Brazi IBlock Coal Co. v. Hoodlet, 129 Ind. 
387; Catlett v. Young, 148 Ill. 74; Litchfield Coal Co. 
v. Taylor, 81 Ill. 591; Illinois Fuel Co. v. Parsons, 38 
Ill. App. 182. 

6 Gowen v. Bush, 22 C. C. A. 196, 76 Fed. Rep. 349; 
Railroad Co. v. Herbert, 116 U. 8. 642, 647; Ry. Co. v. 
Ives, 144 U. S. 408, 417; A., T. & 8. F. Ry. Co. v. Elder, 
149 Ill. 175; Smith v. Traders’ Exch., 91 Wis. 360; 
Huckshold v. St. L., etc., Ry. Co., 90 Mo. 548; B., etc., 
R. Co. v. Walborn, 127 Ind. 142; Coal Co. v. Bokamp, 
181 Ill. 10; Wharton on Neg., Sec. 448; Shear. & Redf. 
on Neg., Sec. 18 (4th Ed.); Norfolk Ry. & L. Co. v. 
Corletto (1902), Sup. Ct. of App. Va. 41S. E. Rep. 740. 

7 Christie v. Griggs, 2 Campb. 79; Galena, etc., R. 
Co. v. Yarwood, 15 Ill. 468; No. Chicago St. Ry. Co. 
v. Cotton, 140 Ill. 486° Seybolt, Admx. v. N. Y., ete., 








added to this that the accident be shown to be 
one which would not ordinarily happen were 
due care and diligence used by the common 
earrier.* The presumption of negligence does 
not arise unless it is shown that the cause of 
the injury was in some manner within the car- 
rier’s control. A recent case in point which 
was held not to come within the doctrine of 
res tpsa loquitur was that of a woman who was 
injured by falling as she was getting off a 
street car.'° It was not shown what caused 
her fall, and there was no evidence that the 
car suddenly started or that anything over 
which the defendant company had control 
was mismanaged or misconstructed, and the 
court held that there must be direct evidence 
showing that the defendaut was responsible 


R. Co., 95 N. Y. 562; Memphis, ete., Co. v. MeCool, 88 
Ind. 392; Sanderson v. Frazier, 8 Colo. 79; Breen v. 
N. Y., C. & H. R. R. Co. 109 N. Y. 297, is a case where 
a passenger’s arm resting on a window still was 
struck by the swinging door of a passing freight train 
and defendant was presumed to have been negligent. 
Thomas v. Southern Ry. Co. (N. Car.), 42 S. E. Rep. 
964; Stokes v. Saltonstall, 13 Peters, 181; Railroad Co., 
v. Pollard, 22 Wall. 342; Eagle Packet Co. v. Defries, 
94 Ill. 598; Pittsburg, ete., Ry. Co. v. Thompson, 56 
Ill. 188; Adams v. Union Ry. Co., 80 N. Y. Supp. 264. 

8 Scott v. Traction Co. 63 N. J. Law, 407; Fenig v. 
Ry. Co., 64 N. J. Law, 715; Consolidated Traction Co. 
v. Thalheimer, 59 N. J. Law, 474; Cleveland, ete., R. 
Co. v. Newell, 104 Ind. 264; Feital v. Middlesex R. 
Co., 109 Mass. 398; Whalen v. Traction Co., 61 N. 
J. Law, 606, 41 L. R. A. 836; Bedford, ete., R. Co. v. 
Rainbolt, 99 Ind. 551; Terre Haute, ete., R. Co.v. 
Buck, 96 Ind. 346; Phil. & R. R. Co. v. Anderson, 94 
Pa. St. 351; Caldwell v. N. J. Steamboat Co., 47 N. Y. 
282; Dougherty v. Mo. R. R. Co., 81 Mo, 325; Lavis v. 
Wis. Cent. R. Co., 54 Ill. App. 640. ‘‘Whenevera car 
or train leaves the track it proves that either the 
track or machinery or some portion thereof is not in 
a proper condition, or that the machinery is not prop- 
erly operated and presumptively proves that the de- 
fendant, whose duty it is to keep the track and machin- 
eryin the proper condition and to operate it with the 
necessary prudence and care, has in some respect vio- 
lated his duty.” Grover, J.,in Edgertonyv. N.Y. & 
H. R. R. Co., 89 N. Y. 227. Common carriers should 
anticipate and avert the crowding of cars or they will 
be liable. Hansen v. Ry. Co. (1900), 64 N. J. Law 
686; Buck v. Manhattan Ry. Co., 15 Daly, 48,5 Am. 
Neg. Cas. 745, 755. Under the codes of some of the 
states the infliction of injuries by employees of com- 
mon carriers, acting in the line of their duty, is evi- 
dence of negligence. Savannah, F. & W. Ry. Co. v. 
Slater, 92 Ga. 391; Merrill v. Metropolitan St. Ry..Co., 
77 N. Y. Supp. 122. 

9 Chicago City Ry. Co. v. Rood, 162 Ill. 477, distin- 
guishing Ry. Co. v. Cotton, 140 [11.486. Where a rock 
bounds down a hill side, strikes a car and injures a 
passenger, no presumption of negligence arises. 
Fleming v. Pittsburg, etc., Ry., 158 Pa. St. 130. 

10 Paynter v. Bridgeton Traction Co. (N. J.), 52 
Atl. Rep. 367. See, also, Benedick v.,Potts (1898), Md. 
40 Atl. Rep. 1067. 
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for the accident or showing the existence of In a leading English case,'* it was held 


such circumstances as would justify the infer- 
ence that the injury was caused by its wrong- 
ful act. For all that appeared in the evidence 
the plaintiff’s fall might have been due to her 
own negligence or to that of some party other 
than the common carrier. 

In this connection it is proper to consider 
a class of cases in which the parties injured 
by common carriers were not passengers and 
were not entitled to the same degree of care 
and diligence. These are cases where there 
is no contractual relation between the parties, 
but as will be seen the accident is none the 
less properly regarded as evidence of negli- 
gence. This question is dissussed by Moran, 
J. in a case where a locomotive boiler ex- 
ploded in a depot and injured a person law- 
fully there, but whose purpose was to buy a 
ticket of a railroad that did not own the loco- 
motive,!! and it is held that although the in- 
jured party sustained no relation of employ- 
ment or duty to the company operating or 
controlling the boiler, still its explosion was 
prima facie evidence of negligence under the 
Illinois Supreme Court decisions. Any dis- 
tinction in this regard between the explosions 
of boilers of common carriers and those of 
private persons is justly held to be without 
foundation. Ina case decided by the Vir- 
ginia Supreme Court of Appeals in 1902, it 
was held that if the horse of the plaintiff, not 
« passenger of course, was frightened by 
a loud and unusual noise and a volume 
of smoke proceeding from an electric car, and 
ran away and plaintiff was thereby injured, 
and if the noise and smoke were not incident 
to the ordinary operation of the cars, a pre- 
sumption arose of failure to use proper care,!? 
but the mere fact that one is run over and 
killed by a train, in the absence of any evi- 
dence as to the manner in which the accident 
occurred, raises no presumption of negligence 
on the part of the railroad.!* 


1! John Morris Co. v. Burgess, 44 Ill. App. 27, 37 
following Ill. Cent. R. R. Co. v. Phillips, 49 Ill. 234, 
55 Ill, 194, and distinguishing T., ete., Ry. Co. v. 
Moore, Admx., 50 Ill. App. 429. While the explosion 
is prima facie evidence of negligence, it does not fol- 
low that the engine driver was not negligent. Toledo, 
ete., Ry. Co. v. Moore Admx., 77 III. 217. 

2 Richmond R., ete., Electric Co. v. Hudgins, Va. 
41.5. E. Rep. 736. 

3 Tucker v. International, ete., R. Co. (1902), Ct. 
of Civ. App. Tex. 67 8S. W. Rep. 914. See also Beall 
v. City of Seattle Wash.,69 Pac. Rep. 12; Fuchs v- 





that the falling of a brick from a bridge of 
the defendant’s road soon after a train had 
passed, the brick striking and injuring the 
plaintiff while passing along the highway, 
presented a case to which the principle, res 
ipsa loquitur, was applicable, .This has been 
characterized as about ‘‘the weakest case for , 
the application of that principle which could 
well be conceived,’’!® an illustration of how 
opinions relative to the application of the doc- 
trine under discussion may differ. The Eng- 
lish case has been generally and properly fol- 
lowed because itis a correct and logical find- 
ing. When an accident or casualty occurs 
under circumstances showing that a thing 
owned and controlled by a common carrier 
has been constructed or managed without due 
care and caution, it is not necessary that the 
injured party should be a passenger in order 
that the mere occurrance may be evidenc of 
negligence. The contractual relations of the 
parties may be proper matters for considera- 
tion, but they are by no means controlling. 
The fall of the brick from the railroad bridge 
is similar to the falling of any object heavy 
enough to cause injury. Where the plaintiff 
was walking in a foot path near a railroad 
and was struck by half a dozen ties which fell 
upon him from a gondola car, attached to a 
train on defendant’s road,!*® and where a 
chisel fell from the hands of a workman di- 
rectly over a sidewalk on which the plaintiff 
was walking.’7_ In each of these cases the 
occurrence itself is evidence of negligence, 
and it makes no difference that one defendant 
is engaged in running a railroad and the other 
in putting up a building. There is no ques- 
tion of contract. A contract, if it exists, may 
determine the degree of care which the de- 
fendant was legally bound to exercise toward 
the plaintiff, and thus be properly considered, 
but the accident, as evidence of negligence, so 
far as it goes, is not effected by the contract- 
ual relations of the parties. Thus, where the 
carriage of a livery man, who is not a com- 


City of St. Louis, 167 Mo. 620,57 L. R. A. 136; Wads- 


| worth vy. Boston El. Ry. Co., Mass. 66 N. E. Rep. 421° 


Huneke v. West Brighton Amusement Co., 80 N. Y. 
Supp. 261; State to use of v. Green, Md. 52 Atl. Rep 
673. 

14 Kearney v. London & Brighton R. Co., L. R., 5 
Q. B. 411; L. R. 6 Q. B. 759. 

15 10 Cent. L. J., 261. 

16 Howserv. C. & P. R. R. Co., 80 Md. 146. 

17 Dixon v. Pluns, 98 Cal. 384, 889. 
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mon carrier, overturns, the mere occurrence is 
evidence of negligence, as ic would have been 
in case of a common carrier, but the defend- 
ant in such case can overcome the presumption 
of negligence thus arising against him by 
showing that he used simply ordinary care, 
not the high degree of care required of a 
common carrier.'® 

There is a class of cases in which the ap- 
parent danger of injuries, or at least the dan- 
ger that would be apparent to a reasonable 
person of ordinary care and caution, puts 
upon the party neglecting to observe this 
probability of an accident or casualty, the 
burden of overcoming a prima facie case of 
negligence. All sensible people are supposed 
to know that a heavy body when elevated 
falls unless properly supported or secured, 
and so, whenever such a body is elevated or 
put in a position where there is danger in the 
course of ordinary events of its falling, and it 
does fall and damages result, the mere falling 
is evidence of negligence, and this is true 
whether it is a building that falls,!® a barrel 
of flour,?® a heavy overhanging sign,?! an 
iron beam left on other beams too near an 
opening in a floor of a building being con- 
structed,?? or an empty water keg left so 
that an accidental jar or shock may tip it into 
a hatch.?% The owner of aroof that is main- 
tained, so that snow and ice naturally fell 
therefrom into an adjoining highway, is liable 
without further proof of negligence for dam- 
ages from injuries to a traveler on said high- 
way.”* As has been indicated there are de- 
cisions holding that an explosion of a boiler 


not belonging to a common carrier is not, 


18 Payne v. Halsted, 44 Ill. App. 97. 

19 Mullen vy. St. John, 57 N. Y. 567; Barnowski, 
Admr. vy. Helson, Mich. 15 L. R. A. 33; Martin v. 
Dutfalla, 50 Ill. App. 871; Kappes v. Appel, 14 III. 
App. 170. Compare Edwardsv.N. Y.& H. R. Co., 98 
N. Y. 245, which was decided four to three, and evi- 
dently the three were correct in dissenting. See, also, 
Huey v. Gahlenbeck, 121 Pa. St. 238; Patterson v. 
Jos. Senlitz Brewing Co., 8S. Dak., 91 N. W. Rep. 536. 

20 Byrne v. Boadle, 2 Hurl. & C. 722; White v. 
France, 2.C. P. Div. 308. See, also, Briggs v. Oliver, 
4 Hurl. & C. 403. 

21 Railway Co. v. Hopkins, 54 Ark. 209. See, also, 
Volkmar v. M. R. Co., 13 N. Y. 418; Hogan v. Man- 
hattan R. Co.. 149 N. Y. 23. 

22 McCauley v. Norcross, 155 Mass. 584. 

3'The Joseph B. Thomas, 81 Fed. Rep. 578, 586; 
Scheider vy. Am. Bridge Co., 79 N. Y. Supp. 634. 

24 Shipley v. Fifth Associates, 106 Mass. 194; Ball v. 
Nye, 99 Mass. 582. See also Lentine v. Port Henry 
Iron Ore Co., 75 N. Y. Supp. 755. 





prima facie evidence of negligence.?®> These 
decisions are not well founded. It is absurd 
to argue that a boiler must belong to a com- 
mon carrier, and the party injured be a pas- 
senger to make the explosion prima facie 
evidence of negligence. This precise ques- 
tion was discussed by Brown, Dist. Judge, 
in a case relating to an explosion in a fac- 
tory.2® The explosion of dynamite raises a 
presumption of negligence and the contractual 
relation of the parties forms no element in the 
case.?? 

Cases involving the law of master and serv- 
ant. to which the doctrine under discussion 
has been held applicable, are comparatively 
few on account of the law of the assumption 
of risks by the servant. From this it clearly 
appears that the existence of a contract of 
employment, express or implied, between the 
parties, instead of being an essential to a 
prima facie case of negligence, may be a con- 
sideration which denies this advantage to the 
plaintiff. In an action for the wrongful kill- 
ing of a servant by the falling of machinery 
down a mine shaft, it was held that the proof 
of the occurrence was not sufficient to make 
out a prima facie case of negligence, in the 
absence of direct evidence that the machin- 
ery was unsafe or insecure, a rule placing a 
heavy burden ona plaintiff especially when he 
isan administrator.?® And, wherein an action 
by a servant, the proof showed that a chain 
gave way and the brake wheel suddenly 
turned, throwing the plaintiff from the car, it 
was held that the mere proof of the accident 
did not shift the burden of proof on the mas- 
ter.2® The reasoning on which these decis- 
ions are based is that the injured party is a 
servant, and has upon him the burden of 
proving the negligence of the master. It hag 
been held that proof of the fall of an elevator 
and the injury of a servant thereby was not 


2% Losee v. Buchanan, 51 N. Y. 476; Cosalich v. Oil 
Co., 122 N. Y.118; Reiss v. Steam Co., 128 N. Y. 103. 

26 Warn vy. Davis Oil Co., 61 Fed. Rep. 631, approv- 
ing Rose vy. Transportation Co., 11 Fed. Bep. 488; The 
Signey, 27 Fed. Rep. 119. See, also, Posey v. Scoville 
10 Fed. Rep. 140; Caldwell v. N. J. Steamboat Co., 47 
N. Y. 282. 

27 Judson v. Giant Powder Co., 107 Cal. 549. 

22 Dobbins v. Brown, 119 N. Y. 188, 23 N. E. Rep. 
537. 

29 Sack v. Dolese, 137 Ill. 129. The supreme court 
in this case concurs in and adopts the appelldte court 
opinion by Moran, J., which is a careful discussion 
containing many citations. 
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suflicient to shift the burden of proof,*® but, 
the decision is by a divided court, and the 
doctrine of res ipsa loquitur is not carefully 
considered in the opinion. An explosion of 
a saw mill boiler, whereby an employee is in- 
jured is likewise held not to be prima facie 
evidence of negligence, and Dickman, J., in 
the opinion basis his conclusion directly on 
the ground that no such relation was shown 
as that existing between common carriers and 
passengers.*! On the other hand an employee 
was at work coaling engipves, and freight 
cars were run against the tender and he was 
injured, and it was held that a presumption 
of negligence arose from the apparent want 
of care.*?» Many other cases of interest on 
account of the peculiar and novel facts pre- 
sented, or the fine distinctions and close rea- 
soning required in their decision have arisen 
that involved the subject under discussion. 
One of the most thorough treatments of the 
question, in relation to the care required of 
companies maintaining on poles electric wires, 
charged with powerful currents, appears in a 
decision by Brannon, J., and he holds that 
the fall of such wire from its proper place 
and the killing of a man thereby makes out a 
prima facie case against the electric com- 
pany,®® but it has been held that, where the 
head of a tall brakeman standing on a freight 
car struck against a slackened wire, and it 
fell and coiled about plaintiff’s intestate, who 
was at work on a flat car twenty-five feet 
away, and he was dragged from the car and 
suffered fatal injuries, the mere proof of the 
accident did not cast on the railroad com- 
pany the burden of showing the real cause of 
the injury.*4 A presumption of negligence 
against a city has been held to arise from the 
fact, that the wall of a cistern it was construct- 
ing fell,*° and negligence has been presumed 
from the mere showing of the fact that a 
horse was allowed to go at large in a street,? © 


80 Viles v. Stantesky, 83 Ill. App. 398. 

St Huff v. Austin, Ohio Sup. Ct. 21 N. E. Rep. 864. 

2 Olson v. Great Northern Ry. Co., 68 Minn. 155, 

*3 Snyder v. Wheeling Elec. Co., 1897,43 W. Va. 
661. See, also, Suburban Electrie Co. v. Nugent, 58 
N. J. Law, 658; Thomas vy. W. U. Tel. Co., 100 Mass, 
156; Haynes, Admr. v. Raleigh Gas Co., 114 N. Car. 
203. 

*4 Wabash, ete., R. Co. v. Locke, Admr., 112 Ind. 404. 

% Muleairns Admx. v. City of Janesville, 67 Wis. 24. 

% Wasmuth v. Butler, 86 Hun, l; Dickson v. Mc- 
Coy, 39 N. Y. 400. 








and from a variety of facts which cannot 
further be specifically mentioned. ? 

To determine whether the doctrine, res 
ipsa loquitur, is applicable or not, is to deter- 
mine when proof by the plaintiff of the 
accident or casualty and no more, is sufticient 
to raise a presumption of negligence against 
the defendant and compel it to show that it 
employed the requisite degree of care. Evi- 
dently no fixed rule for this determination 
can be framed. Cases are as various in their 
facts and circumstances as the events of a 
busy world, and require in their decisions the 
exercise of calm and unprejudiceg judgments. 
A judiciary able, patient, studious and ab- 
solutely unbiased is the great desideratum. 
It must, from the nature of things, often be 
impossible for the plaintiff to do more than 
prove simply the fact, the accident and the 
resulting injury. Frequently the person in- 
jured, the best witness, is dead. His legal 
representative may know nothing of the de- 
fendant’s business and its management, 
nothing of how the railroad, mine or factory 
was couducted, and this, in many instances is 
true of the injured man whe survives. It 
certainly would be a harsh rule to require 
the plaintiff in all cases to show affirmatively 
the particular negligence, if any, of which the 
defendant is guilty. On the other hand the 
defendant knows all about its own affairs or 
ought to, and how its business was managed. 
If there were no negligence in running the 
train at an unlawful rate, or into another train 
on the same track ; in allowing the mine gang- 
ways to be unsupported; in running a 
boiler so that it explodes, or in letting iron 
beams fall upon a much _ frequented 
street certainly the defendant having 
had the management and control gan show 
that due care was employed, if such be the 
fact. And so it is, and ought to be, the law 
that, when the injuries were caused by an 
accident or casualty that would not usually, 
and according to the ordinary course of things 





37 The doctrine under discussion has been held ap- 
plicable in the following cases: Grecov. Bernheimer, 
17 Mise. Rep. N. Y. 592; Lyons v. Rosenthal, 11 Hun, 
46; Colelli v. N. J..& P. Concentrating Works, 87 
Hun, 428; Rook v. N. J. & P. Concentrating Works, 
76 Hun, 54; Reynolds v. Van Buren, 10 Mise. Rep. 
N. Y. 703; Cummings v. Nat. Furnace Co., 60 Wis. 
603; Smith v. Boston Gas Light Co., 129 Mass. 818; 
Worster v. Proprietors of Canal Bridge, 16 Pick. 541; 
Kirst v. M., ete., R. Co., 46 Wis. 489. Compare Reeis 
v. N. Y. Steam Co., N. Y. Ct. of App. 28 N. E. Rep. 24. 
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cised by the defendant, it is presumed that 
the defendant did not use such care, and it 
has the burden of proof to show that it did. 
Not every injury is the result of negligence, 
and this doctrine just stated does not so as- 
sume. It simply places on the proper party 
the burden of proving, if it can, that due care 
was used. It certainly is more just to re- 
quire in this class of cases that the defendant 
should prove that it used due care, than it is 
to require that the plaintiff should prove that 
the other party was negligent the casualty 
and resultigg injury having been already 
shown. 

The contractual relations, if any, of the 
parties are matters to be considered, but the 
thing, the accident, may be prima facie evi- 
dence of negligence regardless of any con- 
tract, express or implied. By the explosion 
of a iocomotive boiler, for instance, three 
men may be injured, a passenger, a by- 
stander, and an employee. Three suits are 
brought. The explosion is prima facie evi- 
dence of negligence beyond a doubt in the 
case of the passenger and in that of the by- 
stander, but the servant, it would seem from 
the weight of authority on the subject, 
whether he was the engineer, or a brakeman, 
or even a freight mover about the station, 
would be compelled to show affirmatively that 
the company for which he worked was negli- 
gent. That might be just, if he had charge 
of the engine, whose boiler exploded, but if 
he did not, if his work took him where possi- 
bly he never saw the engine, it is unjust to 
compel him to prove negligence, beyond the 
explosion, as a part of his case. In the case 
of a common earrier, it must be shown that 
it had control or management of the instru- 
mentality or agency through which the injury 
was inflicted, and so in the case of a master 
like proof should be required; but if a serv- 
ant in his work had no control or manage- 
ment of the particular machine, agent or thing 
from whose misconstruction, mismanagement, 
or misconduct, injury resulted, he should not 
be obliged to show more than the accident 
and injury. He is not liable for the acts of 
those not fellow-servants, and he should not 
be obliged to show the defects of a machine 
he never saw before he was hurt. In the 
opinion of the writer, the decision herein 
cited, Olson v. Great Northern Ry. Co., 


have happened if proper care had been exer- 





holding that the running of freight cars 
against a tender on which the plaintiff stood, 
was evidence in itself of negligence is, correct 
in law and justice. The injured servant had 
no control over the cars, and in justice 
should not be made to show, as a part of his 
case, that those cars were negligently hand- 
led. And so in the supposed boiler explosion 
case, if the servant injured shows that he had 
nothing whatever to do with the engine, the 
explosion should be considered evidence of 
negligence in his case, as well as in the cases 
of the passenger and bystander. The con- 
tractual relations of the parties do not affect 
the thing, the accident. They affect the lia- 
bility. These relations do not make the ac- 
cident no evidence of negligence. They sim- 
ply make the plaintiff in certain cases like 
that of a servant who had charge for the mas- 
ter, as well situated as the latter to show the 
negligence. The following exstract from an 
opinion by Wallace, J., states clearly and 
comprehensively the principle under dise 
cussion: ‘‘It is contended, however, that it 
was error to instruct the jury that they might 
infer such negligence from the fact of the exe 
plosion, and it is argued that such a presump- 
tion only obtains when the defendant is under 
a contract obligation to the plaintiff, as in 
the case of a common earrier or bailee. Un- 
doubtedly, the presumption has been more 
frequently applied in cases against carriers of 
passengers than in other cases of negligence, 
but there is no foundation in authority or in 
reason for any such limitation of the rule of 
evidence. The presumption originates from 
the nature of the act, not from the nature of 
the relations between the parties. It is in- 
dulged as a legitimate inference whanever the 
occurrence is such as in the ordinary course of 
things does not take place when proper care 
is exercised, and is one for which the defend- 
ant is responsible.’’® 


In conclusion it may be said that the de- 
termination that the plaintiff has made out a 
case, that should go to the jury by simply 
showing the accident, or casualty and injury, 
does not, of course, decide the merits for the 
plaintiff. No right of defense is taken away, 
and even if the defendant puts in no evidence, 
it is still for the jury to say, under proper in- 


38 Rose v. Stephens & Condit Trans. Co, 20 Blatch- 


: ford (U. S.), 411. 
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structions, whether or not the plaintiff is en- 
titled to recover. ® 
Cyrus J Woop. 
Chicago. 
89 Bliss v. Traction Co., 64 N. J. Law, 691; Lilli- 
bridge v. McCann, 117 Mich. 84. 





BENEFIT SOCIETIES—EFFECT OF SUICIDE. 











MOONEY v. ANCIENT ORDER OF UNITED 
WORKMEN, GRAND LODGE OF KENTUCKY. 





Court of Appeals of Kentucky, Feb. 26, 1903. 

1. An insured ina mutual benefit certificate, con- 
taining no stipulation as to suicide, committed sui- 
cide. He wasabout 22 years ofage. His father had 
died four months before. He had no rea-on to com- 
plain of life. At the death of his father he acted 
singularly, and continued to so act from time to time. 
Some of his friends before he killed himself thought 
him insane. His conduct on the night before his 
death and at the time of the suicide tended to sustain 
this conclusion. Held, that the question whether he 
was sane or insane at the time of the suicide was for 
the jury. 

2. A mutual benefit certificate, payable to a desig- 
nated beneficiary, and which is silent on the subject 
of suicide, becomes void if the insured commits sui- 
cide when sane. 

3. The certificate does not become void if the in- 
sured commits suicide when insane. 


Action on a benefit certificate by Sarah Jane 
Mooney against the Aunci nt Order of United 
Workmen, Grand Lodge of Kentucky. Froma 
judgment for defendant, plaintiff appeals. Re- 
versed. 

Hosson, J.: Appellee, the Ancient Order of 
United Workmen, is a corporation created by the 
laws of Kentucky. It consists of a supreme lodge 
and subordinate lodges. A beneficiary fund is set 
apart for the benefit of the families or heirs at law 
of deceased members. Benefit certificates are 
issued to the members, and they have the right of 
naming their beneficiaries. It is a fraternal asso- 
ciation, govern: d by the lodge system under the 
supervision of asupreme lodge, which pays no 
commission and employs no agents, except in the 
organization of local subordinate lodges and 
supervising their work. John G. Mooney held a 
certificate in the order, and while in regular 
standing shot himself on March 2, 1900. His 
mother was named as his beneficiary, and sought 
in this action to recover of the order on the bene- 
fit certificate. The defendant resisted recovery 
on the ground that the assured while sane volun- 
tarily took his own life, and at the conclusion of 
the evidence the court peremptorily instructed the 
jury to find for the defendant. The certificate 
sued on is in these words: ‘This certificate, 
issued by the Grand Lodge of the Ancient Order 
of United Workmen, of Kentucky, witnesseth: 
That Brother John G. Mooney, a workman degree 
member of John L. Dorsey Lodge, No. 98, of said 
order, located at Dixon, in the State of Kentucky, 





is entitled to all the rights, benefits, and privi- 
leges of membership in the Ancient Order of 
Unitéd Workmen, and to designate the beneficiary 
to whom the sum of two thousand dollars of the 
beneficiary fund of the order shall, at his death, 
be paid. This certificate is issued subject to, and 
is tv be construed by, the laws of the order. He 
designates, as beneficiary under the terms hereof, 
Sarah Jane Mooney, bearing to him the relation 
of mother. In witness whereof the Grand Lodge 
has caused this to be signed by its Grand Master 
Workman and Grand Recorder, and the seal 
thereof to be attached this 29th day of November, 
1899. John W. Baker, Grand Master Workman. 
J.G. Walter, Grand Recorder.”’ It will be ob- 
served that there is nothing in the certificate in 
regard to suicide, or providing that the company 
shall not be liable if the assured killed himself. 
It was, however, pleaded by the defendant that 
this was stipulated in the laws of the order, and 
that by the terins of the certificate it is to be con- 
strued and controlled by these laws. Theonly 
thing in the laws of the order onthe subject is in 
section 8, article 10, of the by-laws, which. among 
other things, prescribes a form of application to 
be used by applicants for membership. In this 
form so prescribed, these words are used: ‘I 
further agree that if, within two years after the 
date of wy taking or receiving the workman de- 
gree, my death should ovcur by suicide, whether 
sane or insane, excep! in delirium resulting from 
disease, or while under treatment for insanity, 
or after a judicial declaration of insanity 
then the only sum whicb shall be paid, or which 
is payable, tomy beneficiaries, shall be the amount 
which I may have paid into the beneficiary fund | 
of the o: der during the term of my membership.”’ 
But the application which the deceased in tact 
signed was on a different form, and was in these 
words: ‘*‘November 29th, 1899. To the Grand 
Lodge of Kentucky: I, John G. Mooney, having 
made application for the workman degree i: John 
L. Dorsey Lodge, No. , Ancient Order of 
United Workmen, State of Keniucky, do hereby 
agree that compliance on my part with all the 
laws, regulations, and requirements which are or 
may be enacied by said order is the express con- 
dition upon which I am to be entitled to have and 
enjoy all the rights, benefits, and privileges of 
said order. I certify that the answers made by 
me to the questions propounded by the medical 
examiner of this lodge, which are attached to 
this application, and form a part thereof, are true. 
I further agree that the beneficiary certificate io 
be issued hereon shall have no binding force 
whatever until I shal] have taken the workman 
degree of said order, and until my medical exam- 
ination has been approved by the Supreme or 
Grand Medical Examiner, as the case may be. I 
hereby authorize and direct that the amount to 
which my beneficiaries may be entitled, to-wit, 
$2,000 of the beneficiary fund of the order, shall, 
at my death, be paid to Mrs. Sarah Jane Mooney, 
bearing relation to me of mother.”’ 
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It would seem from the evidence that the by-law 
pr-viding for the form of application above 
quoted was of recent adoption, and that fourm~ of 
application made out ac: ording to it had not been 
sent out to the subordinate lodge at the time the 
deceased joined. The proof on this subject is not 
clear; but, however it may be, he in fact used the 
old forin, and, so far as the ; roof shows, knew 
nothing of the other form. We are therefore of 
opinion that his contract cannot be tested or in 
any way affected by a mere form of application 
which had been ordained by the Grand Lodge, 
but which was not in fact used in his case. In 
the Supreme Commandery, of the United Order of 
the Golden Cross v. Hughes (Ky.), 705. W. Rep. 
405, it was held that section 679 of the Kentucky 
Statutes is applicable to sovieties such as ap- 
pellee, and that the application for the certificate 
or the by-laws, or other rules of the corpo: ation, 
unless attached to and accompanying the certiti- 
caie, cannot be received in evidence or consid- 
ered a part of the contract in any controversy be- 
tween the parties interested in the certificate. As 
the by-law in question was not made a pa‘t of the 
certificate or attached tu it, it cannot be consid- 
ered, and the defen-e to the action based on this 
by-law cannot be maintained. The peremptory 
insiruction of the circuit court to the jury to find 
for the defendant by reason of the by-law was, 
therefore, erroneous. 

There being no. hing in the certificate in regard 
to suicide, the question remains, is it a defense to 
the action that the deceased while sane volun- 
turily killed himself? The proof shows that the 
deveased was about 22 years old; his father’ had 
died four months before, leaving the deceased, 
his mother, and a younger brother surviving 
him; the deceased had been made postinaster in 
the room of his father at the town of Dixon, 
Webster county. He had no other insurance on 
his life. His health was good. So far as the evi- 
dence goes, be had no reason to complain of life. 
At the death of his father he had acted very 
singularly, and this he had kept up from time to 
time si.ce. Nota.few of his friends before he 
shot himself thought him of unsound mind. His 
conduct on the night before his death and at the 
time of the shooting tended to sustain this con- 
clusion, and there was sufficient evide: ce to go to 
the jury on the quesiion as to whether he was 
sane or insane at the time. The rule as to suicide 
where the policy is silent on the subjectis thus well 
stated in 19 Amer. & Eng. Ency. of Law, page73: 
“If the insured ina contract of life insurance, 
taken out for the benefit of his estate, or payable 
to a beneficiary the designation of whom may be 
changed at the option of the insured with the 
consent of the insurer, commits suicide, the policy 
is void if the insured was sane when he took his 
own life, and this for two reason-: In the first 
place, every contract of life insurance must be 
construed to contain an implied condition that 
the insured will not intentionally terminate his 
life, but that the insurer shall have the benefit of 





the chances of its continuance until terminated in 
the natural ordinary course: f events. It is upon 
the-e chances that the premium is calculated and 
the contract is founded; hence the suicide of the 
insu: ed operates as a fraud upon the insurer, and 
especialiy is this so when the insurance is taken 
outin contemplation «f the act. Inthe seco:.d 
place, the enforcement of the contract in case of 
death by suicide is opposed to public policy. If 
the contract should expressly include death from 
this cause, the provision, even if not prohibited 
by statute, would be contrary to public policy. in 
that it tempted or encouraged the insured to 
commit suicide, and itis obvious that the court 
will not imply a condition which if expressed in 
the contract would renderit void. But when the 
policy is made payable to a nominated benefi- 
ciary, and co: tains no stipulation that it shall be 
void in case of the death of the insured by suicide, 
it may be enforced, notwithstanding the insured 
dies by his own hand, unless, perhaps, where the 
policy was taken out in contemplation of suicide.” 
See, also, to this effect, Hartman y. Keystone 
Mutual Life Insurance Co., 21 Pa. 466; Smith v. 
National Benefit Society, 123 N. Y.85, 25 N. E. 
Rep. 197,9 L. R. A. 616; Ritter v. Mutual Life In- 
surance Co., 169 U.S. 139, 18 Sup. Ct. 300, 42 L. 
Ed. 693; Knights Goiden Rule vy. Ainsworth, 46 
Am. Rep. 332; Bliss, Life Insurance, § 242. Note 
to Breasted v. Fadners, etc., Co.,59 Am. Dec. 487. 

Itis earnestly insisted that if the insured, when 
he fired the fatal shot, had sufticient mental 
power to know that it would take his life, and 
tired the shot with that intention, there can be no 
recovery. We are referred to authorities so hold- 
ing under certain policies containing stipulations 
as to suicide when insane, but we do not think 
this rule applicable to a case where the policy is 
entirely silent. Vheonly reason that the death 
of the insured by his own hands is allowed to de- 
feat the policy in such a case is, in the end, that 
itisafraud on the company. But there can be 
no fraud by one who is insane. Those who issue 
such policies know that men are liable to be- 
come insane, and that insane persons at times 
commi: suicide. If they wish to protect them- 
selves from this risk, they should so provide in 
their policies. Where the policy is silent, we are 
unwilling to go beyond the rule above laid down 
exempting the company’ from _ responsibility 
where the insured voluntarily kills himself while 
sane. For the contract of insurance must be 
treated like any other contrret, and the act of an 
insane person is not a defense to actions on any 
other contract, so far as we know. Under the 
evidence the court should have submitted to the 
jury the que-tion whether the assured voluntarily 
killed himself while sane. We intimate no opin- 
ion as to what should be the rule where the policy 
has, under the terms of the policy, become incon- 
testable. The deveased was insane at the time 
of the shooting, if he was then without suflicient 
reason toknow what he was doing, or to dis:in- 
guish right from wrong, or if he had not then 
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sifticient will power to govern his actions, by 
reason of some insane impulse (the result of men- 
tal unsoundness) which he could not resist or 
control. 

Judgment reversed, and cause remanded fora 
new trial 

Nore.—The Effect of Suicide, While Sane or In- 
sane, ona Mutual Benefit Certificate.—In Campbell v- 
Supreme Improved Order Heptasophs, 54 L. R. A. (N. 
J. 1902), it was held that suicide will not defeat recovery 
the upon a contract of life insurance not procured by 
sured with the intention of committing suicide, un- 
less the contract so provides in express terms. In 
the opinion in this case it is said: ‘It has been 
considered by some that benefit societies are sui gen- 
eris as respects the payment of death benefits to de- 
pendents of their members, and that the uriform de- 
nial of the defense of unexpected suicide in suits to 
recover On their benefit certificates, is to be placed on 
grounds peculiar to the character of such societies. 
There is no doubt that such defense has never been 
allowed. Bacon, Ben. Soc., section 377 and cases 
cited. But those societies have no such peculiar 
status. Their benefits stand on the footing of all death 
claims. I shall treat the case, therefore, as within the 
general range of life insurance. In the words of the 
author of a treatise on that subject, published in the 
year 1891: ‘If the performance by an insurer is in 
general term conditioned on the death of the insured, 
there seems to be no valid reason why death by com- 
mitting suicide should not be included, and such is 
the general doctrine. Cook’s Life Insurance, section 
41. Contrary judicial dicta will be found in afew 
decisions in England and in this country, but nodirect 
adjudication until the Ritter case hereinafter men- 
tioned.’ The case of Supreme Commandery, K. of G. v- 
Ainsworth, 71 Ala. 436 (1882), 40 Atl. Rep. 332, is some- 
times cited as such an adjudication, but on careful 
reading it is evident that it was not necessary to the 
decision of the cause.” : 

The Ritter case arose in 1892, and was decided in 
1895; 42 L. R. A. 583, 17 C. C. 537, and ailirmed by the 
supreme court, 169 U. S, 13, 42 L. Ed. 693. The syllabus 
of this case is in part as follows: “One who commits 
suicide, understanding the consequeneés that will 
follow to himself, his character, bis family and others, 
and comprehends the wrongfulness of what he is 
about to do, as a sane man would, is to be regarded as 
sane. The intentional self-destruction by the in- 
sured, when of sound mind, is itself a defense to an 
action on a life policy, even if the policy does not ex- 
pressly so declare that it shall be void in such a case, 
A contract of life insurance, expressly providing for 
payment, if the assured in sound mind took his own 
life, would be against public policy as tempting or 
encouraging suicide to make provision for those de- 
pendent upon the insured, or to whom he was in- 
debted.” 

Of this U 8S. decision, Justice Collins, in Campbell 
v. Supreme Conclave, ete. (N. J. 1902), 54 L.R. A. 
577, says: ‘Diligent research has led to a discovery 
of no other reported case, directly adjudging that 
suicide will bar a recovery upon a policy not except- 
ing it in express terms, and not procured with the in- 
tention of committing suicide.”? He then proceeds to 
criticise the U.°S. court’s opinion, citing the following 
eases: Borrodale v. Hunter, 5 Mann & G. 639; Amic- 
able Societies v. Bolland, 4 Bligh N. R. 194; Supreme 
Commandery K. of G. v. Ainsworth, 71 Ala. 447; 
Moore vy. Woolsey, 4 El. & Bl. 248; Delby v. 





& L. Insurance Co., 15 C. B. 365; N. Y. Mut. L. Ins. 
Co. v. Armstrong, 117 U.S. 591, 29 L. Ed. 997; Smith 
v. National Ben. Soc., 128 N. Y. 85; Hatch v. Mutual 
Life Insurance Co., 120 Mass. 550, 21° Am. Rep. 541; 
Patterson y. National Premium Mut. L. Insurance 
Co., 100 Wis. 118, 42 L. R. A. 253,75 N. W. Rep. 980; 
Darrow v. Family F. Soe., 116 N. Y. 587,6 L. R. A. 
495, 22 N. E. Rep. 1093; Supreme Conclave I. C. of H. 
v. Miles, 92 Md. 613, 48 Atl. Rep. 845. 

In the United States Supreme Court, in the Ritter 
case, Justice Harlan cites the following: Davis v. U. 
S., 165 U.S. 378; Mutual Life Insurance Co. v. Terry, 
82 U.S.,15 Wall. 580,21 L. Ed. 236; Bigelow v. Berkshire 
Life Insurance, 93 U.S. 284, 28 L. Ed. 918; Charter 
Oak Life Ins. Co. v. Rodel, 95 U. 8. 282, 24 L. Ed. 483; 
Manhattan L. Insurance Co. v. Burghton, 109 U. 8. 
121, 27 L. Ed. 878; Conn. Mutual Life Ins. Co. v. 
Lathrop, 111 U. S. 612,28 L. Id. 536; Accident Ins. 
Co. v. Crandall, 120 U.S. 527,30 L. Ed. 740; Vicks- 
burg v. Putman, 118 U.S. 545, 30 L. Ed. 258; N. Y. 
Mutual Life Ins. Co. v. Armstrong, 117 U. S. 591, 29 
L. Ed. 997; Hatch v. Mutual Life Ins. Co., 120 Mass. 
550, 21 Am. Rep. 541; Moore v. Woolsey, 4 El. & Bl. 
242. The principal case is in accord with the New 
Jersey decision and seemingly against that of the 
United States court. The intermediate courts of 
Ohio have recently passed upon several important 
questions of beneficial insurance. ; 

In Grand Lodge A. O. U. W. v. Bunkers, 23 C. C. 
487, where it was shown that a by-law provided that 
no person who was engaged in the.saloon business 
should become a member, it was held that no officer 
had aright to waive this provision, and if such a per- 
son was made a member, that his beneficiary could 
not recover. See National Union v. Thomas, 10 App. 
D. C. 277; Supreme Lodge K. of P. v. Tuttle, 74 Ill. 
545. In another case, Traders’ Insurance Co. v. 
Rosch, 23 C. C. 491, it was held, ‘death by suicide 
will not be presumed from the fact that a person was 
last seen about 100’clock at night on board a steamer 
in midocean. ‘The presumption is in favor of he hav- 
ing fallen overboard, either by accident or by some 
external force applied to him, and that death is 
withinthe risks assumed by an accident policy in- 
suring against death ‘rom bodily injury effected 
through external, violent and accidental means.” 
Burnham vy. Interstate Casualty, 75 N. W. Rep. 445. 
See 55 Cent. L. J. 127, 193; 41 Cent. L. J. 50. 

However a verdict that the insured’s death was not 
by suicide is against the weight of the evidence, he 
having been found beside a highway near a house 
hanging fiom a tree, with a halter round his neck 
with fresh blood on the ground under him, coming 
from cuts on his right hand, he being left handed, and 
there being no evidence of a struggle, or anything 
else indicating murder, and there being proof of de- 
spondency, want of employment, debt and family 
trouble and declarations indicating suicidal intent. 
Pagett v. Conn. Mutual Life Ins. Co., 66 N. Y. Supp. 
804. The United States Supreme Court has recently 
held that a policy of life insurance did not insure 
against the legal execution of the insured for crime, 
even though he may in fact have been innocent, and 
therefore unjustly convicted and executed. Burt v. 
Union Cen. Life Ins. Co., 23 Sup. Ct. 139, 52 Cent. 
L. J. 201. So where the insured was shot by police 
after he had committed a robbery. Prudential Ins. 
Co. v. Haley, 91 Ill. App. 363, 189 111.317. In Brown 
v. Sun Life Insurance Co. (Tenn. 1900), 57 S. W. 
Rep. 415, 52 L. R. A. 252, it was held thata stipula- 
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insane, does not defeat recovery on a policy of in- 
surance, although the insured died from an over 
dose of morphine taken by himself, where the com- 
pany fails to establish by a preponderance of the evi- 
dence, that the self-destruction was intentional. 
Where in an action on a life insurance policy, provid- 
ing that the policy is void in case of death by suicide, 
insured died from the effect of a pistol shot fired by 
his own hand, such a provisionis no defense, if the 
shooting was involuntary or done while insane. 
Central Mutual Life Assn. v. Anderson, 195 Ill. 135; 
Supreme Lodge K. of P. v. Beck, 94 Fed. Rep. 751. 
But a_ provision that “ self-destruction, sane or 
insane, within one year from the issuance of the 
policy,” is areasonable provision and will be enforced. 
Bruner v. Equitable Ins. Co., 100 Ill. App.22. Soa 
two year limitation. Mutual Life Ins. Co. v. Maguire, 
19 Ohio, C. C. 502. So a provision providing agaigst 
loss in case of death by suicide, and that if the in- 
sureddie as aresult of any act which, had it been 
done by him while in possession of all his faculties 
unimpaired, would be deemed self-destruction, is 
valid and there can be no recovery, and suicide during 
insanity avoids the policy. Keefer v. Modern Work- 
men of America, 205 Ps. St. 129. So if a policy was 
procured with the intention of committing suicide, no 
recovery could be had although the policy was 
silenton the subject. Smith v. Society, 123 N. Y. 85, 
4N. Y. Supp. 54,9 L. R. A. 616. Self-destruction does 
not include accidental death. Union Life Lns. Co. of 
Portland, Maine, v. Payne, 115 Fed. Rep. 172. The gen- 
eral rule seems to be as stated by the judge in Camp- 
bell v. Supreme Order Heptasophs (N. J. 1902), 54 L. 
R. A., that there is no difference between Mutual 
Beneficial Association Insurance and Old Line In- 
surance, in reference to the rights and defenses as to 
suicide, ete. There have been several leading arti- 
cles and annotated cases in this Journal that will 
dispense with extended annotation, thus: Effect of 
Suicide on Policy, 21 Cent. L. J. 378; Suicide Clause in 
Life Insurance Policy, 52 Cent. L. J. 107,41 Cent. L.J. 
267; Absence of Provision against Suicide, 42 Cent, 
L. J. 262; Incontestable Clause, 41 Cent. L. J. 51; 45 
Cent. L. J. 425, Suicide, Sane or Insane, 4 Cent. L. J. 
51; Suicide, Effect on Insurance, 25 Cent. L. J. 82; 
Suicide in Benetit Societies, Effect of By-law Against, 
17 Cent. L. J. 413. See also 2 Cent. L. J. 651; 4 Cent. 
L. J. 51, 75; 51 Cent. L. J. 400; 46 Cent. L. J. 279. 
W. M. ROCKEL. 
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LEGAL DEFINITION OF THE TERM “ESQUIRE.” 

Commenting on the modern indiscriminate use of 
the title of esquire, a correspondent of the Newry 
Telegraph says that nowadays the following classes 
may be mentioned as certainly recognized esquires 
upon all occasions of ceremony or of precedency, and 
for the purpose of legal description: . (1) All the sons 
of peers or lords of Parliament during the lives of 
their fathers, and the younger sons of such peers, ete., 
after their fathers’ death, the eldest sons of the 
younger sons of peers, and their eldest sons in 
perpetua' succession; (2) noblemen of other nations; 
(3) the eldest sons and probably all the sons of baro- 
nets and the eldest sons of knights; (4) persons bear- 
ing arms by letters patent with the title of esquire; 
(5) esquires of the Bath and their eldest sons accord- 
ing to the statutes of the order; (6) varristers-at-law 
by their office or profession; (7) justices of the peace 
and mayors while in the commission or in office; (8) 





; 
persons holding any superior office under the crown; 
(9) persons styled esquires by the sovereign in their 
patents, commissions, or appointments; (10) attor- 
neys in colonies where the departments of ccunsel and 
attorney are united. From this it may be seen that 
a solicitor, a town councillor, atown commissioner, a 
poor-law guardian, or even the chairman of any civic 
or municipal body, unless acorporate town or city, 
has no claim or right to this distinct title. In the 
case, however, of Perrins v. Maxim and General 
Travelers’ Insurance Company (1860). it was held that 
a description in a life policy of the assured as an 
esquire was not untrue, although he was an iron” 
monger in business, if he were in that position in life 
in which people are usually so addressed.—Law 
Times (London). 
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The Law and Practice Relating to Referees, Refer- 
ences, and Arbitrations. The Law and Practice as 
to References and the Powers and Duties ‘of Refer- 
ees under the Code of Civil Procedure and Statutes 
of the State of New York, also the Law and Prac- 
tice as to Arbitrations and the Powers and Duties 
of Arbitrators under the Code. With Forms. By 
L. L. Boyce, of the Albany Bar, Editor of Health 
Officer’s Manual and Second Edition of Greene on 
Highways. Albany, N. Y, Matthew Bender, 1903. 
Sheep, pp. 469. Price, $4.50. Review will follow. 





HUMOR OF THE LAW. 





Two great lawyers, one a circuit lawye™, the other, 
a criminal judge, who were examining candidates for 
admission tu the bar, became engaged in an argument 
as to whether a certain candidate should be given a 
license. 

“Give him, a license,’”? sneered the old, grizzled 
criminal judge, ‘tHe don’t know the difference be- 
tween fornication and adultery.” 

“Ah, judge,” promptly replied the other, ‘‘neither 
do I, and I have tried both.” 


BOOK REVIEWS. 
CONYINGTON ON CORPORATE MANAGEMENT. 

A very interesting and valuable book to lawyers and 
business men interested in corporation law is that 
bearing the title, ““A Manual of Corporate Manage- 
ment,’”? by Thomas Conyington of the New York bar. 
This work contains forms, directions and informa- 
tion for the use of lawyers and corporation officials 
which they not will find in so accessible a form in any 
other volume. The many details of corporate proced- 
ure have been collated, stated as clearly as may be 
and with due comment, and set forth with full in- 
dex and plentiful cross-references so as to permit 
of ready and convenient reference. Corporate organ- 
ization is treated incidentally and only so far as is re- 
quisite for a clear understanding of the text, the gen- 
eral subject of organization being reserved for a sub- 
sequent volume. Any general discussion of the local 
statutes by which the principles of corporation law 
are modified and supplemented in the various states 
being utterly precluded by the limits of this work, 
New York and New Jersey were selected as best 
representing the modern development of corporation 
law and the work prepared with special reference to 
their statutes and practice. In other states the stat- 
utes must be consulted for local requirements or 
regulations. Published in one volume of 331 pages 
and published by the Lawyers Co-operative Co., 
Rochester, N. Y. 
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1. ACCIDENT INSURANCE — Automatic Sprinkler. — A 
provision in a policy against the accidental discharge of 
an automatic sprinkler held to refer to care required 
after the discharge, and not to care required to prevent 
the accident. — Wertheimer-Swarts Shoe Co. v. United 
States Casualty Co., Mo., 72S. W. Rep. 635. 

2. ACCIDENT INSURANCE— Liability.—An insurer under 
an accident policy paying into court a sum in full for an 
insured’s injuries held precluded from questioning its 
liability to the amount so paid.—Wilkinson v. Travelers’ 
Ins. Co., Tex.,72 8. W. Rep. 1016. 

3. ACCOUNT STATED — Amount of Defalcation. — Con- 
fession of amount of defalcation held not an account 
stated, so as to preclude subsequent satisfaction by pay- 
ment of a smaller sum.— Wheeler v. Baker, Mich., 93 N. 
W. Rep. 1069. 

4. ACTION — Joinder of Causes.—Under Rev. St 1899, § 
593, held, thatthere may be united in the same petition a 





count in ejectment, and,under section 650, fo have the title , 


to the land ascertained and declared. — Lane v. Dowd, 
Mo., 72S. W. Rep. 62. 

5. ADVERSE POSSESSION — Extent of Title. — Where 
land was patented to an entryman’s heirs, the fact that 
they held possession for three years after plaintiff had 
acquired title by adverse possession held no defense to 
plaintiff’s title.—Burton’s Heirs v. Carroll, Tex., 728. W. 
Rep. 581. 

6. ADVERSE POSSESSION — Occupation by Widow.—A 
widow in possession of land, under a destroyed will of 
her deceased husband, for more than 15 years, claiming 
title in fee, held to have acquired title by adverse pos- 
session.—Reno v. Blackburn, Ky., 72S. W. Rep. 775. 

7. ALIENS — Death by Wrongful Act. — Non-resident 
aliens, who are next of kin, are entitled under Gen. St. 
1894, § 5913, to maintain an action for the wrongful death 
of their ancestor. — Renlund v. Commodore Min. Co., 
Minn., 93 N. W. Rep. 1057. 

8. ALTERATION OF INSTRUMENTS — Presumption.—In- 
terlineation in a promissory note is presumed to be 
contemporaneous with its execution. — Paul v. Leeper, 
Mo., 72 S. W. Rep. 715. 

9. APPEAL AND ERROR — Divided Court. — Where the 
supreme court is equally divided, the judgment of the 
trialcourt is affirmed. — Gibbs v. Seibt, Wis., 98 N. W. 
Rep. 1097. 

10. APPEAL AND ERROR— Final Judgment.—A judg- 
mentfor plaintiff against one defendant, but not dis- 
posing of the case as to the other defendant, héld not a 
tinal jadgment, and therefore not appealable. — Stewart 
v. Lenoir, Tex., 728. W. Rep. 619. 





11. APPEAL AND ERROR — Ovetruling of Motion. — The 
action of the court in overruling a motion cannot be re- 
viewed, where the movant is an appellee. — Bell v. 
Smith, Ky., 72S. W. Rep. 1107. 


12 BAILMENT—Default in Payment.— One who repairs 
a machine has a right to possession until the repairs are 
paid for.— Henderson v. Mahoney, Tex.,72 8. W.. Rep. 
101% 


13, BANKRUPTCY—Belief of Creditor. — Fact that cred- 
itor of insolvent demands security does not show that 
he has reasonable ground for believing debtor insolvent, 
so as to make transfer voidable under section 60 of the 
bankruptcy act, Act July 1. 1898, ch. 541, 30 Stat 562, U. 8. 
Comp. St. 1901, p. 3445.— Perry v. Booth, 80 N. Y. Supp. 
706. 

14, BANKRUPTCY—Conditional Sale.—As against a con- 
ditional vendor of chattels the filing of a petition im 
bankruptcy against the vendee has the effect of the seiz- 
ure of the goods on judicial process against the latter.— 
Logan v. Nebraska Moline Plow Co., Neb., 93 N. W. Rep. 
1128. p 
15. BANKRUPTCY—Discharge. — A court of bankruptcy 
is without jurisdiction to enjoin proceedings in a state 
court against a bankrupt in an action on the case for 
fraud, pending his discharge, since such action cannot 
affect the proceedings in bankruptcy, and in no case 
could the discharge constitute a defense thereto.—Jn re 
Wollock, U. 8. D. C., N. D. IIL, 120 Fed. Rep. 516. 


16. BANKRUPTCY—Discharge. — Appeal from discharge 
in bankruptcy, held dismissible under Bankr Act 1898, § 
25, U. 8S. Comp. St. 1901, p. 3432, and Circuit Court of Ap- 
peals Rule 14, Subd. 3 (31 C. C. A. liv. 90 Fed. liv.), on ac- 
count of insufticiency of the record — Williams Bros. v 
Savage, U. 8. C. C. of App., Fourth Circuit, 120 Fed. Rep. 
497. 

17. BANKRUPTCY—Engaged in Farming.—A man whose 
principal business is the cultivating of land or employ- 
ing it for purposes of husbandry, and who relies 
upon such business as his chief source of income, is en- 
gaged chiefly in farming, within the meaning of the 
bankruptcy act, and cann»t be adjudicated an involun- 
tary bankrupt, although the manual labor may be done 
largely by employees, and some of the land may be 
farmed by tenants. —Wulberno v. Drake, U. 8. OC. C. of 
App., Fourth Circuit, 120 Fed. Rep. 493. 


18. BANKRUPTCY — Guaranty. — A national bank held 
estopped to plead ultra vires to a contract of guaranty.— 
First Nat. Bank v. American Nat. Bank, Mo.,72 8. W. 
Rep. 1059. 

19. BANKRUPTCY — Recovery of Penalty. — Under the 
statute giving one who pays usurious interest a cause of 
action for the recovery of a penalty from the one to 
whom payment is made, or of “his legal representative,” 
such aclaiinis subject to assignment.—Lasater v. First 
Nat. Bank, Tex., 72 8. W. Rep. 1057.- 


20. BANKRUPTCY — Report of Referee. — A report of a 
referee onquestions of factis presumed to be correct un- 
til the contrary is shown. — Jn re Williams, U. 8. D.C., 
W.D Ga., 120 Fed. Rep. 542. 

21. BANKRUPTCY—Sale of Assets.—A sale of an asset of 
a bankrupt, fairly and regularly made, will not be set 
aside at the instance ot one who has no other interest 
than the desire to become the purchaser at a resale, 
and who offers to make a higher bid, against the objec- 
tions of all the creditors who could alone be benefited.— 
In re Belden, U. 8. D. C., N. D. N. Y., 120 Fed. Rep. 524. 


22. BANKRUPTCY — Usury.—Bankruptafter discharge 
held entitled to recover penalty for usurious interest 
paid by him before bankruptcy. — Lasater v. First Nat. 
Bank, Tex., 728. W. Rep. 1057. 


23. BANKS AND BANKING—Stock.— When all the stock 
of a bank was subscribed for by certain persons, under 
an agreement to transfer it to others, express authority 
from the original subscriber for such a transfer held 
not necessary to a valid sale. — Somerset Nat. Banking 
Co.’s Receiver v. Adams, Ky., 72S. W. Rep. 1125. 
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24. BENEFIT SOCIETIES—Breacb of Contract. — Where 
an incorporated fraternal insurance association or or- 
der, without legal right, has reduced the amount pay- 
able on its benefit certificates below what it contracted 
to pay. a non-assenting member may treat the contract 
as rescinded, and recover the amounts he has paid 
thereon.—Black v. Supreme Council American Legion of 
Honor, U.S. C. C., E. D. Pa., 120 Fed. Rep. 580. 

25. BENEFIT SOCIETIES — Vested Rights.— Member of 
mutual beneficial association and deceased beneficiary 
held to have no vested interest in the proceeds of the 
member’s certificate, so as to invalidate a by-law re- 
quiring payment to the administrator of the second 
beneficiary. — O’Brien v. Supreme Council, Catholic 
Benev. Legion, 80 N. Y. Supp. 776. 

26. BILLS AND NOTES—Suit Against Indorser.— Where 
the maker of notes has been insolvent ever since their 
execution, suit against an indorser need not be brought 
atthe next term of court after the right of action ac- 
crues.—Norton v. Wochler, Tex., 728. W. Rep. 1025. 

27. BRIBERY—Solicitation.—Solicitation of a bribe by a 
member of the legislature is a complete common-law of- 
fense, though the person solicited refuses co-operation. 

-People v. Hammond, Mich., 93 N. W. Rep. 1084. 

28. BROKERS — Authority to Sell. — Real estate agent, 
having authority to sell for 60 days, cannot bind princi- 
pal by a saleallowing payment 30 days after such term. 
—Smith v. McCann, Pa., 54 Atl. Rep. 498. 

29 CARRIERS—Assault on Passenger.—A street railway 
company is not liable for an assault on a passenger by a 
conductor, provoked by the passenger’s violence. — 
James v. Metropolitan St. Ry. Co.,80 N Y. Supp. 710. 

30. CARRIERS — Bills of Lading. — Bills of lading for 
cotton, pledged as security for muney advanced to pay 
the accompanying drafts for the purchase price, held 
not functus oficio because the drafts were paid. — First 
Nat. Bank v. San Antonio & A. P. Ry. Co., Tex., 72S. W. 
Rep. 1033. 

81. CARRIEKS—Connecting Carriers —In an action for 
delay in the delivery of live stock, wnether a connecting 
earrier could have delivered the same atthe time agreed 
ou held a question for the jury.—Texas & P. Ry. Co. v. 
Hall, Tex.,728 W. Rep. 1052. 

32. CARRIERS—Wrongful Delivery.— An express com- 
pany is liable for a wrongful delivery, though its liabil- 
ity ismerely that of a warehouseman of an involuntary 
bailee. Security Trust Co. of Rochester v. Wells, Fargo 
&Co Express, 80 N.Y. Supp. 830. 

33, CHATTEL MORTGAGES— Foreclosure.— In an action 
on a note and to foreclose a chatte! mortgage in which L 
was joined merely asa joint possessor of the property 
mortgaged, a judgment against him for the debt or value 
of the property was error — McLain v. McCollum & 
Frazier, Tex., 72 8. W. Rep. 1027. 

84. CHATTEL MORTGAGES— Lien. —Where a country 
merchant shipped cotton to a factor holding a mortgage 
lien, and inade drafts against the proceeds of the ship- 
ment, leaving a balance due the factor in good faith, the 
mortgage given us lien protects such balance. — Jn re 
Williams, U. 8. D. C., W. D. Ga., 120 Fed. Rep. 542. 

45. COMPROMISE AND SETTLEMENT — Payment of 
Lesser Sum.—The settlement of an unliquidated demand 
is not invalidated because, when the agreement there- 
for is made, it is also agreed that the amount of the de- 
mand exceeds the amount to be paid to satisfy it. — 
Wheeler v. Baker, Mich., 93 N. W. Rep. 1069. 


36. CONTINUANCE—Absent Witnesses.—To defeat acon- 
tinuance for absent witnesses, the party must admit the 
truth of the facts which it is claimed they would testify 
to.—Louisville & N. R. Co.v. Voss, Tenn., 728. W. Rep. 
983. 

87. CONTRACTS — Public Policy. — An agreement by 
which a patentee was to furnish evidence fora third 
party in actions agreed to be brought to set aside 
assignments of the patents held against public policy.— 
Oowles v. Rochester Folding Box Co.,80 N. Y. Supp. 
sll. 





38. CONTRACTS—Rejected Building. — Where an owner 
rejected a building, after completion, for defects, as he 
was authorized to do under the contract, it was imma- 
terial that the work was done during its progress under 
the owner’s supervision.—Mitchel! v. Williams, 80 N. Y. 
Supp. 864. 

39. CORPORATIONS—Authority of Officer.—President of 
a corporation, in securing services of an expert to make 
an affidavit for use in litigation, held to have been acting 
within the line of his duties. — Rosewater v. Glen Tele- 
phone Co., 80 N. Y. Supp. 880. 


40. CORPORATIONS — Indemnity Contract. — A manager 
of a beet sugar manufacturing corporation held to have 
power to agree to indemnify a beet raiser against loss, if 
he would complete the crop he had agreed to raise for 
the corporation. — Constantine v. Kalamazoo Beet Sugar 
Co., Mich., 93 N. W. Rep. 1088. 

41. CORPORATIONS — Insolvency.—Directors advancing 
money to solvent corporation cannot, on its subsequent 
insolvency, take judgment note giving them priority over 
general creditors. — Pangburn vy. American Vault, Safe & 
Lock Co., Pa., 54 Atl. Rep. 504. 

42. CORPORATIONS—Parol Subscriptions.—Subscription 
for shares of stock in acorporation may be made by 
parol. —Somerset Nat. Banking Co.’s Receiver v. Adams, 
Ky., 72 8. W. Rep. 1125. 

43. CORPORATIONS — Representative Capavity of Presi- 
dent. — Representative capacity of president of corpora 
tion, as fixing venue of suits, held not affected by fact 
that he performed very few official acts. — Sharp v. Da- 
mon Mound Oil Co., Tex , 72S. W. Rep. 1043. 


44. CORPORATIONS — Statutory Liability of Stockhold- 
ers.—A proceeding to enforce the statutory liability of a 
stockholder, whether at law or in equity, is based ona 
legal, and not an equitable, right; and, where the right 
to enforce it at law is barred, a court of equity will ap- 
ply the same limitation by analogy.—Hale v Coffin, U. 8. 
C. C. of App., First Circuit, 120 Fed Rep. 470. 

45, CourRTS — Jurisdiction.—A corporation, which isa 
citizen of New York and carries on its business through 
an agent in the Southern District of Georgia, may be 
sued there by acitizen of Georgia who resides in the 
district. — Barnes v. Western Union Tel. Co., U. 8. C. C., 
N. E. D Ga., 120 Fed. Rep. 550. 

46. CouRTS—Primary Election.—The court will not en- 
join the holding of a primary election called by the gov- 
erning committee of the party, pursuant to Ky. St. art. 
12, ch. 41.—Meacham v Young, Ky., 728. W. Rep. 1094. 


47. CRIMINAL EVIDENCE —- Refusal to Admit. — Refusal 
to recvive testimony that defenduant’s general reputation 
for truth and veracity was good held prejudicial error.— 
Kraimer v. State, Wis., 93 N. W. Rep. 1097. 

48. CRIMINAL EVIDENCE—Telegram.—In a prosecution 
for offering a bribe, secondury evidence of the contents 
of telegrams held admissible. — People v. Hammond, 
Mich , 93 N, W. Rep. 1084. 


49. CRIMINAL LAW — Misconduct of Juror.—An affidavit 
showing that a juror was acquainted with accused, 
though he did not state such fact when the jurors were 
asked if they knew accused, held no ground for a new 
trial.—Dodd v. State, Tex., 72S. W. Rep. 1015. 

50. DEATH — Accident Policy. — Death resulting from 
eating unsound oysters held caused by accidental means 
within terms of an accident policy. — Maryland Casualty 
Co. v. Hudgins, Tex., 72S. W. Rep. 1047. 

51. DEATH — Allegation of Damages.—A declaration in 
an action for death, alleging that decedent left a wife 
and child surviving, held not objectionable for failure 
to allege damages sustained by decedent’s next of kin.— 
Peden v. American Bridge Co., U. 8. C..C., N. D. Ill, 120 
Fed. Rep. 523. 

52. DEATH—Pecuniary Damages.—In a suit by child for 
wrongful death of father as bearing on damages, the 
fact that there was a mother and other children may be 
shown.--Galveston, H. & S. A. Ry. Co. v. Contreras, Tex., 
72S. W. Rep. 1051. 
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53. DEEDS — Acknowledgment. — The fact that the ac- 
knowledgment of a deed is made before an interested 
party will not impair the validity of the deed as a con- 
veyance. — Schwartz v. Woodruff, Mich., 93 N. W. Rep. 
1067. 

54. DIVORCE — Death of Party. — Where a husband to 
whom a divorce has been granted dies pending an ap- 
peal, and the wife asserts no right to have the action re- 
viewed to determine property rights, the appeal will be 
dismissed.—Sperry v. Sperry, Mo., 72 S. W. Rep. 1077. 


55. DOWER — Mortgage. — A mortgage is a deed within 
Ky. St. § 2135, providing that the wife shall not be en- 
dowed of land sold to satisfy a lien or incumbrance cre- 
ated by deed in which she joined. — Morgan v. Wickliffe, 
Ky., 72 S..W. Rep. 1122. 

56. DRAINS—Suit to Recover.—Fact that drain commis- 
sioners acted in good faith on application held not to 
render applicants liable for costs on dismissal of pro- 
ceedings, under Comp. Laws, § 4419, where application 
was altered after signing. — Brown v. Kennedy, Mich., 93 
N. W. Rep. 1073. 

57. EMINENT DOMAIN — Evidence. — In proceeding to 
condemn land, evidence that it is an old homestead, and, 
as such, possesses peculiar value to owner, held inad- 
missible. — Cane Belt Ry. Co. v. Hughes, Tex., 72S. W. 
Rep. 1020. 

58. EMINENT DOMAIN — Highway. — The owner of land 
dedicated as a street, but not accepted by the public, is 
an owner of lard within P. L. p. 302, Gen. St. p 3235, 
regulating proceedings to condemn land for a traction 
company —Pease v. Paterson & S. L. Traction Co., N. J., 
54 Atl. Rep. 524. 


59. EMINENT DOMAIN — Removal of Building Before 
Grading. — The owner of a building which he removes 
before the opening of a street is not entitled to damages. 
—In re City of New York, 80 N. Y. Supp. 842. 


60. Equiry — Cancellation of Deed. — In suit to recover 
balance of price of land, beld error to refuse amend- 
ment asking to have the deed of the land canceled.— 
Stephenson v. Stephenson, Ky., 72 S. W. Rep. 742. 

61. Equiry — Exception to Answer.—An exception will 
not lie to an answer in equity for the failure to answer 
and admit or deny an allegation of the bill, unless such 
allegation 1s material. — Peters v. Tonopah Min. Co. of 
Nevada, U. 8. C. C., D. Nev., 120 Fed. Ren 587, 

62. EVIDENCE — Application for Insurance. — Declara- 
tions of insured, made after issuance of benefit certifi- 
cate, as to false statements in his application, held coim- 
petent evidence in an action on the certificate. — Callies 
v. Modern Woodmen of America, Mo., 72S. W. Rep. 71. 

63. EVIDENCE—Judicial Notice.—The court of appeals 
will take judicial notice of the terms of the district court 
of Galveston county. — Emery v. League, Tex., 72S. W. 
Rep. 603. 

64. EvIDENCE—Mortality Tables. — Judicial notice can 
be taken of the probability of expectation of life dis- 
closed by the mortality tables. — Nelson v. Branford 
Lighting & Water Cu., Conn., 54 Atl. Rep. 303. 

65. EVIDENCE — Self-serving Declaration.—Sale of fix- 
ture pending foreclosure, relied on to show intent to 
treat fixture as personalty, held self-serving declaration. 
—Lord y. Detroit Sav. Bank, Mich., 93 N. W. Rep. 1063. 


66. EVIDENCE — Telegram. — Reply telegram held ad- 
missible, without direct proof that defendant sent it.— 
People v. Hammond, Mich., 93 N. W. Rep. 1084. 


67. EXECUTION—Forthcoming Bond.—An adjudication 
as to the ownership of property seized on execution 
held indispensable to the right to proceed on the de- 
livery bond ofa third party claiming the property.— 
Pepperdine v. Hymes, Mo., 728 W. Rep. 1078. 

68. EXECUTORS AND ADMINISTRATORS — Continuation 
of Business.—In the absence of authority in the will, ex- 
ecutors have no right to continue the business of deced- 
ent, except to convert the assets into money. — In re Mc- 
Collum, 60 N. Y. Supp. 755. 





69. EXECUTORS AND ADMINISTRATORS — Limitation of 
Action. — In the absence of fraud, the fact that one hav- 
ing aclaim against the estate of a decedent is a non- 
resident of the state does not prevent such claim from 
being barred by the state statute limiting the time for 
enforcing the same. — Hale v. Coffin, U. S. C. C. of App. 
First Circuit, 120 Fed. Rep. 470. 


70. EXECUTORS AND ADMINISTRATORS — Sale of Real’ 
Estate. — Where executors had power to sell real estate 
to pay debts, the fact that an action was pending against 
the estate by acreditor asking settlement of the estate 
did not deprive the executors of such power.—Mersman 
v. Worthington’s Exrs., Ky., 72 8. W. Rep. 1094. 


71. FIRE INSURANCE — Application. — Where an appli- 
cant for fire insurance could not read writing, and the 
agent of the company inserted false answers in the ap- 
plication, they were no defense. — Hayes v. Saratoga & 
W. Fire Ins. Co., 80 N. Y. Supp. 888. 


72. FIRE INSURANCE — Payment of Premium. — Under 
Ky. St. § 702, a person who had signed an application for 
co-operative fire insurance, but to whom no policy had 
been delivered, and who had not paid the premium, held 
not a member of the company. — Blue Grass Ins. Co. v. 
Cobb, Ky., 72 8. W. Rep. 1099. 

73. FIRE INSURANCE — Valid Policy. — Under Ky St. § 
700, a fire policy, providing that the loss should not ex- 
ceed what it would cost to replace the building, held in- 
valid in so far us itconcerns the total loss. — Hartford 
Fire Ins. Co. v. Bourbon County Court, Ky., 728. W. 
Rep. 739. 

74. FIsH — State Game Laws. — Enforcement by the 
state of Minnesota of its fish and game laws on the Wis- 
consin side of the main channel of the Mississippi river 


‘ held not authorized. — Roberts v. Fullerton, Wis., 93 N. 


W. Rep. 1111. 

75. FIXTURES — Removal by Owner. — Signs placed on 
real estate without owner’s consent held to become fix- 
tures, and property of landowner, so as to religve him 
from liability for damages occasioned structures by 
their removal. — Jacoby v. Johnson, U. 8. C. C. @App., 
Third Circuit, 120 Fed. Rep 487. 

76 FIXTURES—W hat Constitutes. — Cupola and crane, 
bricked up and built into building, held to become a 
fixture. — Lord v. Detroit Sav. Bank, Mich., 93 N. W. Rep. 
1063. 

77. FRAUDS, STATUTE OF—Annulment of Deed. — Stat- 
ute of frauds Comp. Laws, § 9509, held a bar to complain- 
ant’s right to annulment of deed, where grantee, who 
was complainant’s sister died before conveying tocom- 
plainant’s children in accordance with alleged oral 
agreement.—Smith v. Marsh, Mich., 93 N. W. Rep. 1091. 


78. FRAUDS, STATUTE OF— Invalidity of Contract. — A 
plaintiff in ejectment who, with his reply claimed pos- 
session was notin writing,and hence void within the 
statute of frauds. tendered a deed conveying the land to 
defendant, waived his right to rely on the invalidity of 
the contract. — Smith v. Frankfort & C. Ry. Co., Ky., 
75 S. W. Rep. 1088. 


79. FRAUDS, STATUTE OF—Parol Evidence.—Owners of 
adjoining lands. the boundaries between which are in- 
definite, or unascertained, may, by parol, establish a 
division line.—Sherman v. King, Ark., 72 8. W. Rep. 571. 


§0. FRAUDULENT CONVEYANCES— Evidence. — Where 
debtors organized a corporation turning uver to it their 
assets, and issued a large share of the stock to their 
father in payment of a note held by him, the question of 
whether the incorporation was frandulent depended on 
whether the debt to the father was bona fide. — McNerny 
v. Hubbard, Neb., 93 N. W. Rep. 1123. 

81. GAMING— Wagering Agreement.— Money deposited 
undera wagering agreement upon a rise or fall in the 
price of stocks may be recovered by the depositor.—Van 
Pelt v. Schauble, N. J., 54 Atl. Rep. 487. 

82. GARNISHMENT—Judgment.—Failure of a garnishee 
to anticipate that plaintiff would take judgment by de_ 
fault at the term preceding the one at which the stat ute 
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would permit him to proceed, and to answer before such 
judgment, held not inexcusable neglect. — Heath v. 
Jordt, Tex., 72 8. W. Rep. 1022. 

84. HABEAS CoRPUS—Contempt.—W here one has been 
found guilty of a contempt of court,and applies to the 
supreme court for habeas corpus, if there is testimony 
in the record tending to show that the court had juris- 
diction. and the court decides that it did have, its action 
cannot be reviewed.—£z parte Stone, Tex., 72S. W. Rep. 
1000. 

84. HEALTH— Collection of Refuse. — In the absence of 
proof that fresh refuse froma sanitarium for consump- 
tives was more dangerous than like refuse from other 
places, a village board of health had no power to pfo- 
hibit defendant from collecting such refuse and convey- 
ing it through the village. — People v. Van Fradenburg, 
80 N. Y. Supp. 834. 

85. HEALTH—Donation to Physician. — Under Comp. 
Laws 1897,§ 4424, village held to have no authority to 
bind county for voluntary donation to physician for 
services during smallpox outbreak over charge made by 
him therefor. — Village of Durand v. Board of Sup’rs of 
Shiawassee County, Mich., 93 N. W. Rep. 1074. 


86. HOMESTEAD — Execution. — Three parcels of land 
constituting one tract of less than 200 acres, on which a 
debtor moved, intending to make the same his home- 
ste d, held not subject to execution. — Schneider v. 
Dorsey, Tex., 72S. W. Rep. 1029. 

87. HomIcIDE—Evidence.—In a prosecution for homi- 
cide, evidence that defendant had illegally sold liquor to 
the deceased held inadmissible to show a motive for the 
crime.—Walker v. State, Tex.,72 8. W. Rep. 997. 

88. HUSBAND AND WIFE—Bill of Sale.— Where a hus- 
band executes a bill of sale toa third party who executes 
one to the wife it conveys title where both bills of sale 
were handed to the wife without actual delivery into the 
hands of the third party. — Kulin v. Heller, N. J., 54 Atl. 
Rep. 519. 

89. HUSBAND AND WIFe—Separate Estate.—In a suit to 
subje@t real estate purchased by a married woman to 
a debt of her husband, evidence held to justify a find- 
ing that the property was purchased with money of the 
wife’s separate estate.—Lyon v. Lyon, Ky., 72 8. W. Rep. 
1102. 

90. IMPROVEMENTS—Recovery by Landowner.—Where 
one in good faith makes improvements on the land of 
another, the owner is not entitled to them either at law 
or in equity.—Darnall v. Jones’ Ex’rs, Ky., 728. W. Rep. 
1108. 

91. INJUNCTION — City Ordinance. — Where it was 
alleged thata city ordinance was invalid, and that the 
violation thereof would result in many threatened 
prosecutions of plaintiff’s servants, equity had jurisdic- 
tion to enjoin the enforcement of the ordinance. — 
Joseph Schlitz Brewing Co. v. City of Superior, Wis , 93 
N. W. Rep. 1120. 

92. INSANE PERSON—Proceedings to Determine Sanity. 
—An incompetent is not deprived of his mght to ubject 
to irregularities in proceedings to determine his lunacy 
by the fact that the proceedings were instituted with the 
consent and approval of his wife.—Jn re Bischoff,80 N. 
Y. Supp. 917. 

98. INTOXICATING LIQUORS— Private Carrier. — A pri- 
vate carrier of liquor, receiving packages marked with 
the name of the seller’s customers, in carrying the same 
to them in atown where the seller was not authorized 
to sell, held not guilty of retailing liquor without a 
license.—United States v. Lackey, U. 8. D. C., W. D. Va., 
120 Fed. Rep. 577. 

94. JUDGES — Interest as Counsel. — Under Rev. St. 
1899, § 1760, a probate judge, objected to as having been 
of counsel, cannot determine the fact, but must certify 
the proceedings to the circuit court.—State v. Gray, 
Mo., ;28. W. Rep. 1081. 

95. JUDGMENT — Estoppel to Deny Validity. — An in- 
dorser who has recovered judgment for the purchase 
price of notes is estopped thereby-from. denying their 





validity when his liability as indorser is sought to be en- 
forced.—Norton vy. Wochler, Tex., 72 8. W. Rep. 1025. 

96. JUDGMENT—Set-Off. — Where a plaintiff in eject- 
ment recovered judgment of restitution and for dam- 
ages and rent, and defendant recovered judgment for 
improvements, the amounts should be set off.—Tice v. 
Fleming, Mo., 72S. W Rep. 689. 

97, JURY— Instructions.— Where the interests of two 
defendants jointly sued were identical, they were not 
entitled to separate jury lists or more than six peremp- 
tory challenges. — St Louis Southwestern Ry. Co. of 
Texas v. Barnes, Tex., 728. W. Rep. 1041. 

98° JURY — Tales de Circumstantibus. — On atrial for 
murder, it is not error to call the jurors summoned as 
tales de circumstantibus one at a time.—Commonwealth y. 
Payne, Pa., 54 Atl. Rep. 489. 

99. JUSTICES OF THE PEACE — Amendment of Sum- 
mons —Where defendant was summoned before a jus- 
tice by his proper surname and the initial letter of his 
Christian name, and on the return day his attorney 
moved to set the summons aside, the justice properly 
amended the summons by inserting the proper Chris- 
tian name.—Abrahams v. Jacoby, N. J.,54 At). Rep. 525. 

100. JUSTICES OF THE PEACE—New Cause of Action.— 
Where plaintiff sued in the justice’s court for special 
salury, it was error to permit him to amend in the county 
court, claiming an additional item as guarantied salary. 
—Sun Life Ins. Co. v. Murff, Tex. , 72 8S. W. Rep. 1040. 

101. LANDLORD AND TENANT — Monthly Tenancy. — 
Where premises have been rented for a month at a 
monthly rental, and the tenant holds over with consent, 
a monthly tenancy is established.— Baker v. Kenney, N. 
J., 54 Atl. Rep. 526. 

102. LIBEL AND SLANDER—Newspaper Publication.—A 
publication that there was a gang of blackmuilers in an 
association of which plaintiff was an officer held not 
libelous as to plaintiff.— Haupner v. White, 80 N. Y. 
Supp. 895. 

103. LICENSES— Railroads. — The permissive use of its 
right of way by a railroad company as a passway does 
not confer on the public aright to its use, and the com. 
pany may close the passway at any time. — Illinois Cent. 
R. Co. v. Waldrop, Ky., 72 8. W. Rep. 1116. 

104. LIFE INSURANCE — Construction of Policy.—A pol= 
icy on the life of L held not’ binding by payment of the 
premium while L was ill and before delivery of the pol: 
icy. — Langstaff v. Metropolitan Life Ins. Co., N. J., 54 
Atl. Rep. 518. 

105. LIFE INSURANCE — Extended Term. — Under Kev. 
St. 1889, § 5860, contract of insurance providing for emer- 
gency assessment on policy, held old line policy, and 
hence, under sections 5856-5859, not forfeited for non- 
payment of last premium. — Folkens v. Northwestern 
Nat. Life Ins. Co., Mo., 72 8. W. Rep. 720. 

106. LIFE INSURANCE — Loan on Policy. — Provision in 
contract of loan from insurance company on paid-up 
policy, for forfeiture of policy on default in interest, 
held void —New York Life Ins. Uo. v. N. L. Curry & Bro., 
Ky., 72 S. W. Rep. 736. 

107. MALICIOUS MISCHIEF — Animals.—Where defend- 
ant pleaded alibi, toa prosecution for maliciously shoot- 
ing a dog, he was not entitled to set up apparent danger 
in justification. — Atchison v. State, Tex., 72S. W. Rep. 
998. 

108. MARITIME LIENS — Joint Lien. — Under the New 
York statute a lien cannot be enforced against a vessel 
for supplies, where the notice of lien states that they 
were furnished to such vessel and another, without 
showing the amount furnished to each. — The Warner 
Miller Co., U. 8. D. C., E. D. N. ¥., 120 Fed. Rep. 520. 

109. MASTER AND SERVANT — Contract for Service. — 
Where plaintiff contracted to superintend a manufact- 
uring plant in the state, he was not required to object 
to the removal of the plant to another state, to preserve 
his rights, under the contract, to the salary after such 
removal; on his:refusal'to move with it. — Cook-v. Todd, 
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110. MASTER AND SERVANT—Fellow-Servants.—A push 
car held acar, within Rev. St. art 4560f, making rail- 
roads liable for injuries to servants while operating 
cars, though caused by the negligence of a fellow serv- 
ant. — Texas & P. Ry. Co. v. Webb, Tex., 72S. W. Rep. 
1044. 

111. MASTER AND SERVANT — Ground of Discharge.— 
Reason for discharge of servant, not known to employer 
at the time, may nevertheless be relied on by him in de- 
fense to action for damages. — Hutchison v. Washburn, 
80 N. Y. Supp. 691. 

112. MASTER AND SERVANT — Railroad. — An engineer’s 
promise to a fireman to have a defective step on the en- 
gine repaired was the promise of the company, on which 
the fireman was entitled to rely.—Gulf, C. & 8. F. Ry. Co. 
v. Garren, Tex.,728. W Rep 1028 

113. MASTER AND SERVANT — Safe Place to Work. — A 
master is liable for not furnishing his servant a safe 
place to work in though he leases the premises froma 
third party.— Adams Exp. Co. v. Smith, Ky., 725. W. 
Rep. 752. 

114. MASTER AND SERVANT — What Law Governs. — 
Where an employee’s injuries, received in Texas, re- 
sulted from negligence of a railroad in loading acar 
loaded in New Mexico, its liability must be determined 
by the laws of the former state.—E] Paso &N. W. Ry. Co. 
v. McComas, Tex., 72S. W. Rep. 629. 


115. MECHANICS’ LIENS — Payments to Contractor. — 
Under the mechanic’s lien act, an owner, noticed to re- 
tain an installment after it has become due, cannot pay 
it out, intending to reimburse himself out of an install- 
ment yet to become due.—Kreutz v. Cramer, N. J., 54 Atl. 
Rep. 535. 

116. MONOPOLIES — Constitutional Law.— So much of 
the anti-trust statutes of 1886 and 1889 as authorize the 
cancellation of permits to do business within the state 
is constitutional and valid. — National Cotton Oil Co. v. 
State, Tex., 72S. W. Rep. 615. 

117. MORTGAGES—Default in Interest.—First mortgagee 
held.:not estopped to claim default in payment of inter- 
est, asagainst second mortgagee and purchaser at fore- 
closure sale of second mortgage. — Priest v. Gumprecht, 
80 N. Y. Supp. 759. 

118. MORTGAGES—Parol Evidence.— While a mortgage 
does not create an interest in land, and is only alien 
thereon, it is not necessary that the indebtedness se- 
cured be created by an express promise.—Beebe v. Wis- 
consin Mortgage Loan Co., Wis., 93 N. W. Rep. 1103. 

119. MORTGAGES—Sale of Mortgaged Premises.— Ina 
suitby a mortgagee to charge a grantee of the mort- 
gaged premises with an unpaid balance of the mort- 
gage debt,the burden is on the plaintiff to show an 
assumption of the debt by the grantee. — Hefferman v. 
Weir, Mo ,728. W. Rep 1085. 

120. MUNICIPAL CORPORATIONS—Open Ditch.—A viola- 
tion of a city ordinance, by leaving an open ditchin a 
street by city licensee, held negligence per se. — Browne 
v. Bachman, Tex., 728. W. Rep. 622. 

121. MUNICIPAL CORPORATIONS—Payment. — Plaintiff 
held not entitled to recover on grading contracts with a 
city, after accepting tax bills in full payment, though 
the bills were illegally issued. — Dalton v. City of Poplar 
Bluff, Mo., 728. W. Rep. 1068. 

122. NEGLIGENCE—Fall of Signboard. — Where a sign- 
board on defendant’s land blew down and frightened 
plaintiff's horse, which became unmunageable, and 
plaintiff was injured, held, .hat defendant was not liable. 
—O’Sullivan v. Knox, 80 N. Y. Supp. 84%. 

123. NEGLIGENCE — Gravestones. — A cemetery com- 
pany held liable for the exercise of ordinary care to see 
that gravestones in a public lot were maintained so as 
not to injure pedestrians lawfully in the lot.— Dutton v. 
Greenwvod Cemetery Co., 80 N. Y. Supp. 780. 

124. NEGLIGENCE—Imputed.—Father held not guilty of 
contributory negligence in allowing a son 11 years old to 
go alone on the street on Sunday.— Enright v. Pittsburg 
Junction R. Co., Pa., 54 Atl. Rep. 317. 





125. PATENTS—Re Issues.— Where a re issue is for the 
same invention, a broader claim than that in the orig- 
inal patent will not invalidate it — Fay v. Mason, U. 8S. 
0. C., W. D. N. Y., 120 Fed. Rep. 506. 

126. PAYMENT—Notes. — Taking of notes for book ac- 
count held not to raise presumption of payment. — 
United States v. Hegeman, Pa , 54 Atl. Rep. 844. 

127. PERPETUITIES — Requirement of the Rule. — The 
rule against perpetuities does not demand that the par- 
ticular individuals in whom an estate must be vested 
shall be definitely ascertainabie at testator’s death. — 
Bates v. Spooner, Conn., 54 Atl. Rep. 305. 

128. PLEADING— Commencement of Action.—Judicial 
notice should be taken that an action was not begun 
prior to the date of the summons. — Keene v. Newark 
Watch Case Mfg. Co., 80 N. Y. Supp. 859. 


129. PLEADING—Plea in Abatement. — One who pleads 
in abatement must usually stand on the judgment, and 
cannot plead to the merits without waiving his objec- 
tions to the jurisdiction.—Farrand v. Kavanaugh, Mich., 
93 N. W. Rep. 1083. 

130. PLEADING—Variance.— A variance, between writ 
and declaration may be taken advantage of at any stage 
of the action, and the filing of a plea by defendant is not 
a waiver of the objection. — Slater v. Fehlberg, R. L., 54 
Atl. Rep. 383. 

131. PLEDGES— Bank Stock. — Pledgee of bank stock 
on whicb bank had a lien held bona fide holder with hen 
superior to that of the bank.— Lyman v. State Bank of 
Randolph, 80 N. Y. Supp. 901. 


132. Post OFFICE—Fraudulent Use.— In a prosecution 
for using the mails with intent to defraud, an instruc- 
tion held erroneous as placing on defendant the burden 
of rebutting certain inferences of guilt arising from the 
evidence.—Melton v. United States, U. 8. C. C. of App., 
Fifth Circuit, 120 Fea. Rep. 504. 

133. PRINCIPAL AND AGENT—Authorizing Ordinance.— 
Petition by attorney infact of landowner to vacate cer- 
tain streets, on ratification by his principal, held to au- 
thorize an ordinance passed in response to tife petition. 
—Daughters of American Revolution v. Schenley, Pa., 
54 Atl. Rep. 370. 


134. PRINCIPAL AND AGENT—Contract by Agents— In 
an action on acontract made by defendant’s agent, de- 
fendant held entitled to prove the actual powers of the 
agent, and that defendant’s officers had 1 knowledge 
of the contract.—Parr v. Northern Electrical Mfg. Co., 
Wis., 93 N. W. Rep. 1099. 

135. RAILROADS—Injury to Persons Near Track.—Rail- 
road company cannot be required to look out for per 
sons on path alongside of track if itdoes not know of 
sueh path. — Reichert v. International & G.N. Ry. Co., 
Tex.,72S. W Rep. 1031. 

136. RECEIVERS— Negligence.—Receiver held charge- 
able with loss arising from his negligence in the man- 
agement of the trust property. — Pangburn v. American 
Vault Safe & Lock Co., Pa., 54 Atl. Rep. 508. 

137. RECEIVERS—Trust Funds.—As between a bank, in 
which a receiver had deposited funds, and the receiver, 
the latter held entitled to them, notwithstanding equi- 
ties of the bank in the funds. — Avery v. Preston Nat. 
Bank, Mich., 93 N. W. Rep. 1062. 

138. RELEASE — Misrepresentation.—A misrepresenta- 
tion as to the legal ettect of a releuse of a claim for per- 
sonal injuries will not avoid the instrument. — Jackson 
v. Pennsylvania R Co., N. J., 54 Atl. Rep. 532. 

139. RELEASE — Release of One Defendant a Release of 
the Other. — Where plaintiff, who was injured while rid- 
ing in his employer’s wagon by collision with defend- 
ant’s car, received compensation from and released his 
employer, he thereby also released defendant, even 
though he could not have recovered fram his employer. 
—Hubbard v. St. Louis & M. R. R. Co., Mo., 72S. W. Rep. 
1073. 

140. REPLEVIN — Damages. — Where a replevin action 
has resulted only in an interlocutory judgment, a mo- 
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tion for leave to introduce evidence as to defendant’s 
dainages cannot be granted.—Freeman v. Lavenue, Mo. 
72 8. W. Rep. 1085. 

141. REPLEVIN—Redelivery Bond.—Plaintiff in replevin 
is held not required to demand a return of the goods 
redelivered to the defendant by the sheriff after judg 
ment in his favor and an assessment of his damages, be- 
fore he can sue on the forthcoming bond. — Adams v. 
Wiesenthal, N. J., 54 Atl. Rep. 516. 

142. SALES—Conditional Sale.—Under contract of con- 
ditional sale, the seller held to have the right to retake 
possession in default of payment. — Henderson v. Ma- 
honey, Tex., 72 8S. W. Rep. 1019. 

143. SALES — On Condition of Approval. — A buyer of a 
die, on condition that it work satisfactorily, held not 
bound to accept the same, if he, in good faith, was not 
satisfied with its operation.—Parr v. Northern Electrical 
Mfg. Co., Wis., 93 N. W. Rep. 1099. 


144. SET-OFF AND COUNTERCLAIM — Liquidated Dam- 
ages. — In an action on a contract, set-off held allowable, 
because arising out ofa related transaction, and also 
claiming liquidated damages. — Spears & Kattman v. 
Netherlands Fire Ins. Co., Tex., 72S. W. Rep. 1018. 

145. SHERIFFS AND CONSTABLES — Compromise. — A 
sheriff held entitled to compromise a claimant’s action 
as against a surety on an indemnifying bond, provided 
he acted in good faith.—Dunn v. National Surety Co., 80 
N. Y. Supp. 744. 

146. SPECIFIC PERFORMANCE — Withdrawing Plea. — 
Vendor, sued for specific performance, held not entitled 
to defeat the jurisdiction of the court to award damages 
by withdrawing a plea for affirmative relief contained in 
his answer.—Snow v. Monk, 80 N. Y. Supp. 719. 

147, SUBROGATION — Judicial Sales.—Purchaser of land 
at a judicial sale under a decree subrogating complain- 
ants to certain rights held not to have acquired a right 
of subrogation to the rights of complainants in the suit 
in which the decree was rendered. — Roberts v. Best, 
Mo., 72 8S. W. Rep. 657. 


148. TAXATION — Annuities. —The present worth of an 
annuity, and not the annual payments thereunder, held 
the amount the annuitant was required to list for taxa- 
tion.—Commonwealth vy. Nute, Ky., 72S. W. Rep. 1090. 

149. TAXATION—Remaindermen.—The act of the owner 
of a dower interest in land, in rendering the entire land 
for taxes, ig not binding on the children or remainder- 
men. — Commonwealth v. Hamilton, Ky., 728. W. Rep. 
744. 

150. TELEGRAPHS AND TELEPHONES—Subsidized Rail- 
roads.—That a subsidized railroad company, in sending 
telegraph messages over its own wires to points beyond 
its lines, made an additional charge for the designation 
ofthe connecting telegraph company, held not an ar- 
bitrary impost or discrimination, within Act Aug. 7, 1888, 
§ 2, U. S. Comp. St. 1901, p. 3583. — United States v. North- 
ern Pac. Ry. Co., U. 8. C. C., D. Minn., 120 Fed. Rep. 546. 


151. TORTS—Self-Defense.—If defendant acted in self- 
defense, he would not be liable for damages resulting 
to plaintiff from defendant’s assault on a third party.— 
Ezell v. Outland, Ky., 72 8. W. Rep. 784. 

152. TOWAGE—Care Required of Tug.—A contract that 
a vessel shall be towed at the risk of her owners does 
not relieve the tug from liability for the consequences 
of her failure to exercise resonable care or skill.—The 
Somers N. Smith, U. 8. D. C., D. Me , 120 Fed. Rep. 569. 


153. TOWAGE—T.oss of Tow.— Where a tug had a 
dredge and a scow in tow, and during a storm the crew 
of the dredge cut loose the scow, no recovery could be 
had against the tug therefor.—Jn re Moran, U. 8. D 
., E. D. N. Y., 120 Fed. Rep. 556. 

154. TRIAL—Issues for Jury —Where there is no evi- 
dence to suppoyt an issue by the pleadings, it is error to 
submit such issue.—El Paso & N. W. Ry. Co. v. Me 
Comas,,Tex., 72 8. W. Rep. 629. 

155. TRUSTS — Application of Proceeds.— Where a 
trustee of land for the benefit of infants sells timber 





therefrom, it would be presumed that he applied the 
price to the extinguishment of a lien against the land.— 
Howard v. London Mfg. Co., Ky ,72 8S. W. Rep. 771. 

156. TRUSTS — Mortgage Sale. — Though a mortgagor 
may redeem at or before the mortgage sale, she may, in- 
stead, make arrangements with one to purchase for her 
at the sale, so he, having so purchased, becomes her 
trustee.—Coleman v. McKee, R. I., 54 Atl. Rep. 374 

157. USURY—Payment of Part.—Where three usurious 
purchase money-notes were executed, and two were 
paid more than a year before suit on the third, usury 
paid on the first two cannut be allowed as a credit on the 
others.—Curter v. Farthing, Ky., 72S. W. Rep. 745. 

158. VENDOR AND PURCHASER — Marketable Title. — 
—Title of vendor being unmarketable on account of 
encroachment of building on adjoining property, it was 
immaterial to what extent the udjoining property was 
injured.—Snow v. Monk, 80 N. Y. Supp 719. 

159. VENDOR AND PURCHASER—NOtice to Third Person, 
—Where a person dealing with another in regard to real 
estate is informed of the existence of the claim of a 
third person, he is bound to take notice of all the facts 
which an investigatien would bring to his attention.— 
Beebe v. Wisconsin Mortgage Loan Co., Wis., 93 N. W. 
Rep. 1103. 

160. VENDOR AND PURCHASER—Notice to Third Per- 
sons.—The fact that third persons are interested with 
vendor held not a defense to a purchaser in suit to fore- 
close contract of sale, when not urged till after suit.— 
Schwartz vy. Woodruff, Mich., 93 N. W. Rep. 1067. 

161. WATERS AND WATER COURSES—Maintaining Dam. 
—Plaintiff held entitled to an injunction restraining de- 
fendant from maintaining a dam at such a height as to 
throw back water on plaintiff’s land.—Brown v. Ontario 
TalcCo., 80 N. Y. Supp 837. 

162. WATERS AND WATER COURSES—Police Regula- 
tions.—An ordinance prohibiting the city officials from 
furnishing water to consumersjuntil all indebtedness of 
such consumers for water previously supplied should be 
paid is reasonable and valid.—Jones vy. City of Nashville, 
Tenn.. 728. W. Rep. 985. 

163. WATERS AND WATER COURSES—Riparian Owners, 
—Where one owning lands adjoining a canal is substan- 
tially damaged by the discharge of sewage by a city into 
the canal, he is entitled to an injunction.—Warren v. 
City of Gloversville, 80 N. Y. Supp. 912. 

164. WILLS—Capacity of Testator.—On an issue as to 
mental capacity of a testator, his statements made before 
and after the execution of the will are competent evi- 
dence.—Crowson v. Crowson, Mo., 72 8. W. Rep. 1065. 


165. WITNESSES — Hostility. — Cross-examination of 
party’s own witness held not an abuse of discretion, as 
violating the rule that a party cannot impeach his own 
witness.—Maloney v. Martin, 80 N. Y. Supp. 763. 

166. WITNESSES—Impeachment.—Party, seeking to im- 
peach witness by showing inconsistent written state- 
ment, need not specially call his attention thereto.— 
Hanlon v. Ebrich, 80 N. Y. Supp. 692. 

167. WITNESSES—Incompetent Evidence.—In a prose- 
cution for felony, designation of defendant’s sister as 
“notorious” by prosecuting attorney held improper.— 
Morgan v. Commonwealth, Ky., 72 8. W. Rep. 1098, 


168. WITNESSES -Must Know, Not ‘Guess ’’—In order 
to be entitled to testify concerning a matter, the witness 
must not “guess” as to it.—Reichert v. International & 
G. N. Ry. Co , Tex., 72S. W. Rep. 1031 

169. WITNESSES—Reputation of Witness —On a trial 
for murder, defendant cannot show the general reputa- 
tion of a witness for the commonwealth, though he also 
offers to show his bad reputation for truth and veracity. 
—Commonwealth vy. Payne, Pa.. 54 Atl. Rep 489. 


170. WITNESSES — Specified Offense. — Under Rev. St. 
1899, § 4680, to affect the credibility of a witness, he may 
be questioned as to his having been convicted of any 
specified offense.— Chouteau Land & Lumber Co. ¥. 
Chrisman, Mo., 72 8S. W. Rep. 1062. 
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